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DISTRICT OF COLUMBIA BAIL AGENCY

WEDNESDAY, JUNE 8, 1966

House oF REPRESENTATIVES,
Suscomuirree No. § oF THE
CoMMITTEE ON THE DisrRricr or CoLUMBIA,
Washington, D.C.

The Subcommittee met, pursuant to notice, at 9:30 o’clock a.m.
in Room 1310, Longworth House Office Building, Honorable Basil
Whitener (Ghairman of the Subcommittee), presiding,

Present: Reprosontatives Whitener (Chairman of the Subecom-
mittes), Fuqua, and Nelsen,

Algo Present: James T. Clark, Clerk; Hayden S. Garber, Counsel;
Donald Tubridy, Minority Clerk; and Leonard O. Hilder, Investigator.

Mr, Writener., The Subcommittes will cormie to order.

Wo will proceed to hoar testimony on H,R. 15085, a bill to establish
a fact-reporting bail agency in the courts of the District of Columbia
and for other purposes, and H.R. 15242, on identical bill,

At this point in the record wo will insert the bills into the record.

(H.R. 150656 and H.R, 15242 follow:)

(HLK. 15065, 80th Cong,, 1st sess., by Mr, Whitener on May 16, 19686,
and H.R. 15242 by Mr, Nelsen on May 24, 1966)

A BILL Toestablish a fact-reporting ballagenoy In courts of the Distriet of Columbla, and for othee purpases

Be it enacted by the Senale and House of Representalives of the Uniled States of
America tn C‘or:freas assembled, That this Act may be cited as tho “Distriet of
Columbia Bail Agenoy Aot".

8ec. 2. There is horeby created for the Distrlot of Columbla s bail agenoy
which shall segure portinent data and provide for any court or judiefal oficer In
the Dlistriot of Columbia reports containing verifled Information concerning any
individual with respeot to whom a ball determination is to be made.

Sgo, 3. As used in this Aet—

(8) The term "judlelal officor' means, unless otherwlss indicated, the United
States Court of fpxeais for tho Distrlot of Columbia Cirouit, the Distrlet of
Columbia Court o Exzeala, the United States Diatriot Court for the Distrlot of
Columbla, and the Distrlgt of Columbia Court of General Sessions, or any judge
of any of eald courts, a United States Commissioner and, when applicable, the
Supreme Court of the United States or a Justice thereof; and

b) The term “bail” means "“bail” as used In chapter 207 of title 18, United
States Code; when applioable as used in rules 46, 38, and 32 of the Federal Rules
of Criminal Procedurs and rules of court in the Distriot of Columbia; as used in
seotions 23-106 and 404 District of Columbia Code (‘1901), titla 16-806 District
(())fo goiulnsgi? Co%e (1901), and as used in ohaptor 6 of title 23, Distriot of Columbla

6 ! an

{0) ‘I‘ho term “ball determination’® moans any ordoer by any judielal officer
respeoting the amount of ball, or terms and conditlons of release of any person
arrested in the Distrlot of Columbia for any offense excent a charge of intoxication
or traffie violatlon, and shall includo a like order respeoting any person deemed to
be a material witness in any orlminal proceeding in the District of Columbia; and

(d) The term “‘bail agonoy” means the agenoy herein created.

1




2 DISTRICT OF COLUMBIA BAIL AGENCY

8kc, 4. (a) The agenoy shall, except when impracticablo, fnterview any person
detained pursuant to law or charged with an offense in the Distriot of Columbis,
subjeot to seotion 3(b), who s to appear before a United States Commissioner or
. whose oase arose in or Is before any court in the Distriot of Columbia, The agenoy
shall seek indepondent verification of information obtained during the Interview,
shall seoure any such person's prior eriminal regord which shall be made avallable
by. the Metropolitan Police Department, and shall .prepare a written report of
suoh [nformation for submission to the appropriate judicial officer. The agenoy
shall present such report with or without a rescommendation for release on personal
recognisance, personal bond, or other nonfinanglal conditions, but with no other
recommendation, to the anroprlate judiofal officer and shall g{ovide oopies of
such report to the re?resen ative of the United States attorney, to the representa~
tive of the Corporation Counsel of the Distriot of Columbia if pertinent, and to
counsel for the person concerning whom the report is made. The report shall
include but not ba limited to Information concerning the person aggused, his family,
his community ties, residence, employment, prior oriminal record if any, and may
include such additional verified information as may become avallable to the s enoy .

(b) The sgenoy when requested by any appellate court or a {udga or justice
thereof shall provide a report as provided In seotion 4(a) respecting any person
- whoso case 18 pending before any such appellate court, or to which an application
for a ball determination shall have been submitted,

(o) Such information as may be contained in the agency's files or presented in
jts report or which shall be dtvu(lf;ed durlng the course of any hearlng shall bo used
only for the purpose of & ball determination and shall otherwise bo confidential
except for members of the agenoy staff, and such members shall not bo subjeot
to subpena concerning information in their possession and such information shall
not be the subjeot of court Broeess for ugo in any other proceeding.

(d) The preparation by the agono{ and the submission of its report as provided
in geotion 4 shall bo accomplished at the earliest praotioable opportunity,

(&) A judlofal officer in making a bajl determination shall consider tho agenoy's
report and its accompanylng recommendation, if any, The Iudiola] officer may
impose such terms and set such conditions upon release as shall appear warranted
by the faots presented and pursuant to the provisions of the statutes and rules of
court specified in seotion 3(b), and whenovér apf)iicable, ursuant to the provisions
of the "Bail Reform Aot of 1986", and otherwise as authorized by law,

820, 5. (8) The agenotfe shall function under authority of and be responsible
to an oxecutive commitlos of five membors of which three shall constituto a
quorum, The excoutive committco shall be composed of the respeotive chief
{udgee of the United States Court of Appeals for tho Dlstrlot of Columbia Cirouit

he United States Distrlot Court for the Distrlot of Columbia, the District of
Columbia Court of Appeals, the District of Columbia Court of (ieneral Sesslons,
or if ciroumstances may require, the designee of any such chief judge; and a fifth
member who shall bo selegted by the said ohief judgos.

} Within thirty days of the date of cnaotment of this Aot, the excoutlve com-
mitiee shall meet and shall ap&)lnt a Direotor of the agenoy who shall be a8 membor
of the bar of the Distriot of Columbia,

8g¢. 6. The Director of the agenoy shali he responsible for the supervision and
excoution of the duties of the agonoy. The Director shall recelve such compensa-
tion as may be set by the excoutive committee but not in oxcess of that amount
classified as GS-15 In the Classification Aot of 1049, as amended. The Director
ghall hold office at the pleasure of the executive committeo,

Sec. 7. The Direotor, subjeot to the approval of the exeoutive committes, shall
employ a ohief assistant and such assisting and olerical staff and may make
asstgaments of such agenoy personnel as may be neoessary properly to conduct
the business of the agenoy. 'The staff of tho agenoy, other than olerieal, shall be
drawn from law students, graduate students, or such other avallable sources as
may be approved by the exesutive committee, The ohief assistant to the Director
shall recelvo compensation as may be set by the exeoutive committee, but in an
amount not in excess of that classified as GS~-11 in the Classification A¢t of 1949
as amended, and shall hold office at, the pleasurs of the exeoutive committes, Al
othor employees of the agenoy shall recelve compensation as set by the exeoutive
committes, but in amounts not in excess of that olassifled as G3-7 in sald Classifi-
catlon Aot; salarles of olorioal perzonnel shall be set at levels comparable to those
allowed in the offices of the Legal Ald Agenoy and the United States Attorney for
tho Distriot of Columbia, From time {o time, the Director, subjeot to the ap-
proval of the exeoutive committee, may set merit and longevit?' aalary inoroases.

8gc, 8. The Direotor shall on June 15 of each year submit to the exeoutive
committee a report as to the agonoy’s administratlon of its responsibilities for
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DISTRICT OF COLUMBIA BAIL AGENOY 3

the previous period of June 1 through May 31, a oopy of which report will be
transmitted by the executive committeo to tho Congross of the United States
and to the Adminlstrative Offico of the United States Courts, The Direotor shall
include in his report, to Le ?repared as dirested by the Administrative Office, a
statement of finanofal cond tion, revonues, and expenses for the past June 1
through May 31 period.

8zc. 9. For the purpose of carrylng out the provisions of this Aot, there aro
authorized to he appropriated to the judlolary such sums as may be necessary
which shall be disbursed by the Administrative Office of the United States Courts.
The Administrative Office so far as i3 possible will follow {ts standard fiscal
practioes, Budgot estimates for the agenoy shall be prepared by the Direotor
and shall he sub&eob to the approval of the exeoutive committeo,

Sec. 10, (a) When 2mpoain a sontence of imprisonment of any person con-
victed of an offenso In the court of ?eneral gessions or in the Unlted States distriot
court, the sentencing judge shall give oredit toward the service of such sentence
as may be lm?osod for any da{s spont in oustody while awaiting trlal, or prior
to the imposltion of sentence, if it shall appear that such person shall have heen
so ingarcerated sololy because of his finanolal inability to provide hall as deter-
mined by any judlolal officer: Propided, That such c¢redit shall not be afforded
to any such person who, after a bail determinatlon, shall have violated the terms
or conditions of his release by the commission of another offense while at liberty,

? The provisions of seatlon 10(a) shall not be deemed to have repealed or
modifled an{ v?lrovisfon of seotion 35668 of title 18, United States Code,

Seo, 11, oever, having been released pursuant to law or as set forth in
aeotlon 4 of this Aoﬁ,

ulred by tho terms of any ball determination, shall, subject to the provisions of
the Federal Rules of Criminal Proseduro, inour a forfeiturs of any seourity which
was glven or pledged for his release, and, in additfon, shall (1) if he was released
in conneotion with a ohargo of felony, or while awaiting sentence or pendin
appeal or certiorarl after conviction of any offense, be fined not mora than $5,005
or Imprlsoned not more than & years, or both, or (2) if ho was released in con.
neotion with & charge of misdemeanor, be fined not more than the maximum
Innx;ovided for suoh misdemeanor or imprisoned for not more than ono year, or
th, or (3) if ho was released for appearance as & material witness, shall bo
fined not more than $1,000 or Imprisoned for not more than one year, or both,
8e0, 12, (a) Exoept as provided in subseotion (b) hereof, this Aot shall take
effeot on the dato of its enaotment,

b) Seotions 8, 7, and 8 shall take effect on the date of enactment of the first
Ao aggroprlatin moneys to carry out the purposes of this Aot whioh {s enacted
after the date of enactment of this Act, and seotlon 4 shall take cffeot on tho
ninetieth day after the date of enaotment of sald fitst appropriation Aoct,

Mr. Wuirenen. I introduced this bill, to establish a fact-reigorting
bail agency in the courts of the District of Columbia for the District
of Columbia Circuit, at the request of the cireuit {udgas of the U.S,
Court of Ap{)oals, who met in counail on May 11, 1966.

This legislation has been thoroughly considered by the judgos of
the Cirouit Court of Appeals and represents the thinking of man
knowledgeable persons in the field of criminal jurisprudence. It f‘s;
drafted to implement the provisions of the now pending Federal Bail
Reform Act of 19686.*

It has as its basic purpose the establishment of a system whereby
worthy defendants in criminal cases may have an orderly procedure
available to them and to the courts for the determination of the pre-
liminary question of bailability, amount of bail, and other relevant
gwltorsbtivahich are daily passed upon by the judges in the District of

olumbia,

In addition, the fact-reporting entity will also make its services .
available upon request to the judges of the U.S. Court of Appeals and
to any Justice of the Suprome Court whenever bail pending appeal
becomes an issue,

*Bubsequently this was approved June 22, 1966, as Public Law 83463 (Sco Appendlr, p. 39).

willfully falls to appear before any {udlola! officer as re-
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It is contemplated that the annual cost of this advanced and im-
proved program of handling bail matters will not exceed $80,000 por
year, It is further contemplated that this amount will be recouped
* manifold becauss of the advantages to the worthy accused whose
family and community ties justify releass under terms fixed by the
courts, The need for placing the family on relief, the possibility of
continued employment of the acoused, not to mention the cost of
detention, are factors which we feel will bring benefits greatly in
excess of the cost of the program, '

The distinguished chairman of the Committee on the District of
Columbia of the Houise of Re?resentatwes has beon intorested in this
problem for some time, and I introduced the bill with his full con-
currence in order that the Congréss may have an opportunity to con-
sider it and hear the testimony of interested parties,

Wo have with us today Judge Johm A, Danaher, of the United
. States Courb of Appeals for the District of Columbia Cirouit.

This bill bears your imprint very heavily, Wo would like to hear
from you, And we would like to insert any formnl statement you
have in the record and let you just talk off the ouff. Wae will be glad
to do it that way, or you may proceed as you like,

May I ask you this before we start? As you know, we passed the
Bail Reform Aot of 1966, which was reported out of the Judiciary
Committes, And that bill was passed yesterday, it being a Senate
bill. We are assuming that the Sonate will probably go along with
the amendments that we mado to the bill in the House. So it should
become Iaw real soon,

Now the bill that we have before us, H.R. 150068, I believe, was
prepared with consideration beiniﬁlvon to 8. 1357, the Bail Reform
Act of 1066, is that right, sir? d thore is not-h{ng in our bill to
conflict with it, is there?

STATEMENT OF HON. JORN A, DANAHER, U.8. COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Judge DanAHER, They dovetail, Mr. Chairman, in such fashion
that if the Bail Reform Act of 1086 becomes law, as you anticipate,
all the more will we in the District of Columbia need the services
of & fact-regorting bail agenoy. It is on that account that the two
bills have been interlocked, as the language of H.R. 15085 will
make apparent,. )

I have not o formal statement, Mr, Chairman, but I think the
record briefly may be made in respect to the background, the steps
that follow the initiation of the effort, and just where we are now,

In that conneotion, I should say at the outset that in 1062 at the
Judicial Conference of the District of Columbia Circuit Court it was
broached that steps be taken to ameliorate the hardships due to the
bail problems, particularly with reference to the indigents,

The conference listened to the proposals then made by the now
Mr, Justico Fortas of the Supreme Court, and Mr. Edward Carey,
a practitioner here in the District of Columbia, and their proposals
were literally hooted down.

The attitude of the Bar and Bonch at that thme was hostile, I may
say, to the very idea that we have now developed and are fosterin{g
through this proposed legislation. However, Chief Justice Wilbur K,
Miller, of the Court of Appeals, then appointed a committes to look
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into the X oblem, On that committee he appointed District Judge
Edward A, Tamm, now Circuit Judge of the Distriot of Columbia
Court of Appeals; J udge Frank H, Myers, District of Columbia Court
of Apﬁeals ; & prominent praetititioner, Mv, Harry L. Alexander;
John H, Pratt, then President of the District of Columbin Bar Asso-
ciation; and myself, who was named Chairman,

We were commanded by tha Conference to look into the problem
and report back a year hence, We had the assistance of the Junior
Bar Seotion of the Distriet of Columbia Association, which conddcted
diligent inquiry into tho problem throughout the ensuing months,
Its report* was informal, It was necessarily sketchy.

But Chairman James A, Belson and his assistants performed a
remarkable task just the same.

So it was in 1963 we were so far encouraged that when wo reported
to the Judicial Conference at its May session in 1903, the Committee
appointed in 1962 affirmed its willingness to continue for another year,
provided that we could get grants from some foundation or other to
assist in oarrying on the detailed inquiry. ,

The Ford Foundation advanced $65,000 for the first year, and
$65,000 for each of two ensuing years, with Georgetown University
named as grantee,

That inquiry, then, went forward. :

But the grant is now expiring, the result of which is that unless we
have legislation to carry on the work so nobly advanced under the
auspices of the Ford Foundation, the entire project will die.

It is on aecount of the urgency thus reflested that we took up with
Congressman Whitener the problem and its background, and enlisted
his cooperation, which T want to have the record show I thoroughly
ap&reciate.

e introduced H.R. 15065, and procured for me copies of that
bill, I sent a copy to every judge of whatever court, except the
Juvenile Court, in the District of Columbia.

Also I-sent ot that time to every judge n ‘c?[py of Ms remarks as
they appeared in the Congressional Record of May 16.

At our Judicial Conference this year, the entire conference went on
record in urgin%l immediate action.

Moreover, when the Judges of this Circuit, all Federal Judges met
in Executive Session on June 1, 19866, all U.S. Circuit of Appeals
Judges in active service, and all U.S. District Court Judges in active
service were in attendance. The legislation was brought up, con-
sidered, discussed, and a resolution then was passed, a cortified copy
of which I brought, and which I offer for the record, which will show
that unanimously the Judges in Executive Session have recommended
that the legislation be ennoted.

(The document referred to follows:)

Jupicrar CONFERENCE oF THE Districr oF Conuamsia Cincurr
(Convened pursuant to Title 28 scotion 333 United States Codo)

At an Execoutive Scssion of the Judielal Conferonce of the Distriot of Columbla
Cirottit hold on June 1, 1960, there were Bresont all United States Clrouft Judges
in aotlve sorvice and nll United States Distriot Judges in netive sorvico In tho
Distriet of Columbia, at which time were presonted for consideration 1, R, 15085,

*8¢4 “"The Ball %yslem of tha District of Columbla®, report of the Committea on the Administration ot
Ball of the Junlor Bar Assoclation of the Distelet of Columbia,

65-212 0—066—-2

[T RN
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introduced by Congressman Whitener, and 8. 2721, introduced by Senator
Bible; Cirouit Judge Danahoer submitted an oral roporl concerning tho status of

_ tho proposed logislation following whish thero was disoussion among the judges.

hereupon on motlon dulf made and scconded it was unanimously Resolved:
.11) That tho judges In sald Executivo Scssion ur%a carly enactment of legis-
Intlon to establish a faot-reporting Ball Agenoy in tho courts of the Distriot of

olumbla;

2 That the Bail Agonoy 80 to be oreated shall funotion in tho main along
lines and in exeoution of policles horotofore evolved from the exporience of tho
District of Columbla Ball Ageney proviously authorized pumuant to offieial
aotion by the Judloial Conferenco for the District of Columbia Ciroult;

(3) That suoh proposcd legislation shall include, in principlo, the recom-
mendations of the Judielal Conferenco pursuant to tho resolution adopted in

Mair. 1085;
(4) That Nathan J. Paulson as Scerctary of tho Judioinl Conforenco cause to

be transmitted to the House Committeo on the Distriot of Columbia and the

Senate Commlttes on the Distriot of Columbia, respeotively, copies of this

regolution,
The foregoing is a cortified copy of an oxtraot from the minutes of said Exeou-

' tive Seasslon and of the resolution of the judges adopted the fimt day of June, 1960,

Attest:

Naruan J. Pavison, Secrelary,

Judge Dananer. I have discussed the matter further with Chief
Judge Andrew Hood, Distriet of Columbia Court of Appeals, and with
Chief Judge John Lewis Smith, Jr., of the Court of General Sessions,
Both of those Judges have authorized me to spenk in their behalf today
today urging earlﬁv ennotment of the proposed legislation,

One of the problems that has confronted us in the Court of Appeals
as distinguished from those so commonly known to all members of
this committee at the trial court level is the fact that where bail is
sought pending appeal, we have no factual basis uPon which to not,
Wo have rules, yes. Federal Rule 46, and Court of Appeals Rule 33
deal with the problem of bail pending appenal, But we have no fact.

finding machinery,
So the legislation which is before you for the first time will call upon

- the bail agency, the fact-reporting entity, to make available its inter-
“view reports to us in the event that bail on appeal is sought,

. In that connection I have here n memorandum that was written by
Chief Justice Warren in the case of Leigh v. U.S. handed down on
May 11, 1062. (82 S, Ct. 994?.

Thore he reviewed the problem that confronts a Justice of the Su-,
preme Court when bail application is made to one of those justices.

I think that it would be instructive if we include in the record a
copy of the memorandum by Chief Justice Warren containing a review
of the problems inherent in a situation such as we are trying to cure,

Mr. WHaiTeNER, We will make it & part of the record at this point,
if you will hand the reporter a copy.

Judge DanaHER. I will do that,

(The document referred to follows:)

SUPREME COURT OF THE UNITED STATES
Richard E. Leigh, Applicant, v, United Stales.
On Application for Ball,

{May 11, 1962.)

Mg, Cuier JusTice WARREN, i : '
This 18 an appHoation for bail pending disposition of the applioant’s case in the
Courtsofs Ap l:as for the Distriot of Columbia Cirouit. While I am relustant to
disturb the judgments of the courts below in denying such rolief, I am, by Fed.




s

“ndfprr

DIRTRICT OF COLUMBIA BAIL AGENCY i

Rule Crim. Proo. 46(a)(2), required to mako an indepondent examination of the

0089,

On Ootobor 3, 1960, an indltotment wag filed in the United States Dlstriot Court
for the Distriot of Columbla ohargiing the applicant in four gounts with forgery
and four counts with uttering a false chosk, Ho stood trial by jury on Decoem-
bor 15, 19680, Judge Joseph R, Jaokson, a retired Judgo of the Unlted States Court
of Customs and Patont Appeals, presiding by designation pursuant to 28 U, 8. C,
§ 204(d). Applieant was found gullty on all counts, and he has beon confined
since tho date of his convietion. On January 6, 1981, ho was sentenced to con-
surront ?rlson torms of threo to nino years on each count. He filed a timoly mo-
tion for jeave to ap{cal in forma pauperis, which motion was donted by the trlal
judge on January 23, 1961, Howovar, udFe Jackson did not certify that a
plicant's appoal was not sought in “good falth,” Seco 28 U, 8. C." § 1615(n).
Applioant then sought leave to appeal fn forma pauperis from the Court of Ap-
{Jea . That court appointed counsel to ropresont {}p{ulieant, and ordorod a

ransoript of the trial procecdings at tho oxpenso of the United States. Appointed
counsel filed a momorandum in aup{)orb of applioant's requost for leave to appeal
h {orma pauperis on July 28, 1061, That memorandutn raised two questions
which ¢ounsel contonded were of suffiolent tmorit to warrant allowlng a?p loant to
proceed in forma pauperis, ‘Tho fArst question related to the admisslon Into
evidence at agplloant‘s trial of a small card from tho files of tho Dlstriot of Colum-
bia Police. spaco had been provided on the card for listing provious offenses,
In the space woro handwritton tho words “Arrested for oheoks, California, Nevada,
Now York.” Thesa words were alleged to have beon written by tho applicant
whilo in police custody. ‘The card was Introduced into evidenco as an exomplar of
arplloan 's handwriting, and was thus used to identify the handwriting on the
atlogedly forged ohecks, Applicant's trial counscl objeoted to the admisslon of
tho oard on the ground that it was projudieial. The objection was overruled,
No instruction was given llmitInF the jury’s conslderation of this exhibit, Counsel
argued that It was error to pormit the jury to racoive the information of agpllcanb's
unrelated prior arrests through tho dovico of a handwrlting sample. The second
ﬂueatlon challenged the validity of applionnt’s conviotion in the lght of Judgo

ackson’s partiolpation. It was applioant's olaim that a rotired Judgo of the Court
of Customs and Patent Appoals could not constitutionally bo assigned to preside
over trials of folony indletingnts in tho Distrlot of Columbia,

On Septomber 1, 1061, tho Court of Appoals orderad applieant’s motion for leave
to appeal held In abeyance pendin* this Court's docislon in Lurk v, United States,
No. 481, 1961 Term, presenting tho samo question as the second of af)Elleant’s
contentions. No further action on applicant’s motion for leave to appeal has been
taken by the Court of A? oals sinco Septombor. )

In February 1902 applicant applicd to the trial judge for bail ponding appeal.
Although unoPposed by the United States Attornoy, the appioation was denfed.
A simllar application was then mado to the Court of Appeals, which also denled
bail, one judge dlssontin%

Tho applicant renows his request for bail hero, and asks that it bo sot at $170—
the face amount of tho four chocks that underile his presont convietion. The
Solioltor General concedes that the issucs applicant has sought to rafse on his
appoal are not frivolous, Nor does ho allege that agpllcant is appealing for pur-
poses of dela{;ﬁ See Fed. Rule Crim. Proc. 46(n)(2). Ho opposes ball on the
grounds that betweon 1950 and 1958 appollant has sustained four conviotions for
offenses comparablo to the ones for whioh he has now beon convisted, and, further,
that as these convictions were returned in widely separated parts of the country,
gpﬂlioant appears to bo o “drifter’” who may well repeat his erimo if reloased on

a 1

. The rule guthorizing ball pending appeal establishes two oriteria by which an
applleation for such relief is to be judged: whethor the appeal Is not frivolous or
whether It i3 not taken for delay. If these standards are mot, bail should ordi.
narily be granted for, as has beon pointed out, hail is “baslo to our syatem of law,”
Herzop v. United Stales, 76 8. Ct, 349, 351, It i3 to be denled onl% in cases in
which, from substantial evidence, it seems elear that the right to bail meg be
abused or the community may bo threatencd by the applicant's release, Com-
pare Cohen v. Uniled States, 82 8, Ct. 8; Ellis v, United Stales, 79 8. Ct. 428, with
Carbo v. United States, 82 S, Ct. 862; Ward v. Unifed Stales, 76 8. Ct. 1063, Cf,
Stack v, Boyle, 342 U8, 1, 6-6,

On the facts of this case, ball should be granted. The applieant has been con-
tinuously ingarcorated sinco Ducombor 1860 on & conviotion yet to bo roviewed b
the Court of Appeals. This Court’s decision In Lurk v. United Stales, 306 U.S,
712, rendered prior to the date on which applicant’s counse! filed his memorandum
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in aupport of the motion for leave to appeal in the Court of Appeals, was clear
recedont that this applicant’s motion to proceed in forna pauperis should have
n grantod on the socond Issuo raised in counsel's memorandum, Our deolslona

in Elifs v. United Stales, 356 U.8, 674, and Coppedge v, Uniled Stales, 369 U.8, —-,
algo indleato that the applicant’s motion for leave to appeal #n forma pauperis
should have been granted long ago as to the firat {ssue, There 18 no adequato
reason why inltlal appellate review of applicant’s case should not have been com.

pleted by this timo,
It seoms clear that this agpeal fs not frivolous, and that such delays as have

ongurred can hardly be attributed to applicant, "Tho Government dogs not con-
tond that thore Is a likelihood that appHeant will fleo the jurlsdiotion. Tho erimes
for which he has been convicted are nonviolent, Nevertheless, as tho offenscs
for which ho was convioted are sorlous felonies, ball should be more substantial

than that proposed bwplleant. In the light of all the oircumstances of the onse,

bail will be set at $1,000, pending completion of review of applicant's case by the

g?uit of Appeals, the bond to be sattied by the Distrlot Court and filed with its
ork,

Judge Dawaner, Mr, Chief Justice Warren found that in his
judgment Leigh was entitled to be released on bond. He fixed an
amount, cbviously in the dark, of a thousand dollars, But although
Leigh was entitled to bail, Lieigh was never able to raise the thousand
dollars. So he was not released.

You couldn’t ask for a better illustration of the need for the fact-
reporting entity so far as Appellate judges are concerned than is to be
noted with reference to that very situation,

Now, while all this was going forward in the District of Columbia
courts, Senator Ervin and others became interested in legislation which
was offered in 1964 under S, 2838, S. 2839 and S, 2840, as to which
Federal ball procedures hearings were held on August 4, 5, and 6,

I make this reference in the record to the end that anyone who
chooses to do so may have recourse to those hearings. I do not offer
the volume for the record, but mention it to the end that it will be
available for those who wish to study what the problems were as seen
on & national level, _

That report is a magnificent compilation submitted by the law pro-
fessors, practitioners, judges and others familiar with the problem.

Senator Bible introduced S. 2721 last fall, S, 2721 would create &
bail agency, as we call it, or a fact-reporting entisy in the District of
Columbia Cirouit. It does not, however, include in its provisions
various recommendations which had been offered by the Judicial Con-
forence of the District of Columbia Cirouit, ' :

On June 3, 1965, I sent to Senator Bible and to Congressman John
L. McMillan, Chairman of this Committes, a letter which gave the
background for the recommendations that our Judicial Conference
chose to submit,

I would like that letter to bo noted for the record at this time, and 1
will supply a copy of it, Mr. Chairman.

Mr, WHirENER, Wo will make it a part of the record.

(Tho letter referred to follows:)
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U.S. Counr or APPEALS,
Disrator oF Cotunsia Crroulr,
Washkinglon, D.C., June 8, 1985.
Senator ALan Biayng,

Chairman, Senate Commiliee on the District of Columbia,
Senaie Oﬂice Building, Washington, D.C,

. Hon, Jour L. MoM1LLaAN,
Chatrman, House Commillee on the Districl of Columbia,
Rayburn House Office Building, Washkinglon, D.C.

GenrtLeMEN: The Judloial Conference for the Distriet of Columbia Clroutt
gome threo %ears ago oaused to be orcated a Conference Committeo on Ball
Problems. Throughout the year 1063-04, tho operations of the “D.C. DBail
Projeot!” wore conducted pursuant to a grant of the Ford Foundation which had
required that oversight bo maintained by our Conforonce Committes, For the
period from November 1, 1084 to Qotober 31, 1806, tho Ford Foundation grant
will fund continued study g‘y the D.C. Bail Project but under the auspiees of
Georgatown Law Conter, The Ford Foundation grant so speoifiod.

Meanwhile, the Committeo of which I was shairman reached flrm conolusions
on some phases of the sproblems whioh had come to our notlice. Ono such Is the
faot that Title 18 U.S,C, § 3146, subtitled “Jumping Ball,”* does not a%pl[y to

ersons admitted to bail fn the Court of General Sesslons in the Distriot of Colum-
in. Wao boliave that to bo an important amission which should bo correated
forthwith, amending the D.C. Code ageordingly.

Another inadequaoy involves the fact that Titlo 18 U.S.C. § 3568, avallable
with respeot to federal prisoners gencrally, appties only to situations where the
statute requires the imposition of a minimum mandatory sentenge, Yet, thero
are many prisoners who have been incarcorated awaiting trin! sololy beoause of
financlal inability to provide ball. It would scem reasonablo that whore tho
present statute requires the Attorney Qoneral to give oredit aqainst a mandntory
sentence for pre-sontonce detontion, like orodit should bo allowed against tho
minimum sentence pronounced by the judge oven though that minimum is not
mandatory, In ¢ases where the prisoner could not provide ball solely beoause of

his .lpovorty.
he Judielal Conferenco adopted resolutions recommeonding amendments in

the foregoing respoots,

Furthermore, the Conferenco hag recommonded that Congress provide for tho
benefit of courts in the Distriot of Columbia an entity with a staff which wiil
conduot pre-arraignment investigation as to the status of cach prisoner, Such
a unit would Investigate at tho earllest feasible moment after arrest and then
would render pre-arraignment assistance to all committing magiatrates fn the
making of bail determinations, Such a unit would If authorized, in future carry
on the work of the D,C, Bail Projeoct upon the expiration of the ¥ord Foundation

grant, _
Substantial benefits have flowed from tho operations of the Projeot, When a
{)rlsoncr is first arraigned in court or {:rcsonted to n committing magistrate as
he case may be, the judge or the magistrate knows nothing about him, his tiea to
the community, his past record of employment, his family situation or other
background information. In tho past, in the absonce of such information, tho
fixing of hail has ocourred largely in a vacuum. - Substantial numbers of prisonors
have been detalned shose cases are ultimately dismissed, but the prizoners have
been locked u[éat community expense and, often with otherwise damaging results.
While the Conference itself had voted that lts resolutions should be sent to
the Senate and House Committees on the Judlelary, I have taken it upon myselt
to preparo this letter to you gentlemen, [ think the Senate and Houso ommittees
on tho Distriot of Columbia are primarily concerned with problems hore, though
not mentioned In the Conference resolution. I think your respective Committees
may wish to take jurisdiction of auch subject matter.
’lxhua I have written in a spirit of helpfulness and also because of my acquaint-
ance with varfous phases of the problem during my service as Conferenca chairman,
have the honor to remain, with csteom,
Faithfully yours,
JouN A, Danangn,
U.8. Circuit Judge, Chairman,
(For the Conference Committee on Bail Probloms)
Judge Epwarp A. Tam,
Judge Frank H, Myggrs,
Harry T. AvexaNoer, Esq.
Joan H, Prarr, Esq.
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Judge DANAHER, Attached to it was a copy of the Resolution of
tho Judicial Conférence of the Distriot of Colitmbia Cirouit passed on

- May 13, 1065. That, too, I shall offer.
Mr. Whirener. We will make that a part of the record at this

point,
(The document referred to follows:)

ResoLuTioN ProrosEp BY THE Jupioral ConNreReNceE CoMMITTEB oN Baln
ProsLess (Jupep Epwarp A, Tauum, Juoee FrRank H, Myers, Harny T,
ALEXANDER, Esqg, Jonn H, Prarr, E’sq., Jupae Joun A, DANAHER, CHAIR-
MANR) AT THE JubpIciaL CONFERENCE OF THE DiaTtricr of Coruvupta Ciroury,
Mavx 13, 1965

Resolved by tho Judiclal Conference of the Distriot of Columbia Cireuit:

(1) Tho Judicial Conferonce for the District of Columbia Cirouit recommends
to the Congress that Title 18 U.8.C. § 3146 subtitled *Jumping Bail,”” bo amended
8o that its provislons shall be made applicable to any person who shall have beon
admitted to ball for appearance before the Court of General Sesslons In the Dis-
triot of Columbia,

(2) The sald Conference recommonds to the Congress that Title 18 U.8.C.
§ 3508 subtitled "“Effective date of sontonce; oredit for timo in oustodﬁ prior to
the fmposition of sentonce,” be amonded so that any person who shall have beon
Incarcorated solely because of his finanoial inability te provide ball as determined
by any committlni; maglstrate in tho Distriot of Columbia shall bo ontitled to
oredit toward service of such sontonce as may ho Imposed for any days spent in
oustod* while awaiting trial,

(3) This Conferenge approves as the norm in bail determinations pursuant to
Rule 46(&2(1) of the Federal Rules of Criminal Procedure, the presentence reloase
of acoused persons on nonfinanclal conditions, with particular apploeation of ori-
teria bagzed upon community ties, with due regard to evidence of apparent respon-
sibility, and otherwise in accordance with applioable rules of court and with tho
policles developed by the Judiolal Conforonce Committee on Ball as moro fully
ot forthd in the staff roport of the D.C. Bail Project, this day submitted and now
approved,

p?d)(a) Motions pursuant to Rule 46(a}(2), ¥&p. R, criM. P, for postconviotion
allowanco of bail ponding appeal or certiorari, should first be addressed to a judge
of tho trial court who, in tho event of denlal, shall set forth tho reasons therofor

of, Carbo v. Uniled States, 7 L,EEd, 2d 769, 82 Sup, Ct, 662 (1062); Leigh v. Unilted

tates, 8 L.Ed, 2d 209, 82 Sup. Ct, 094 19622), aftor which applications pursuant
to Rulo 33?) of the Rules of tho United States Court of Appeals for the Dlstrict
of Columbia shall conform to tho requiroments of eald Rulo, supplemonted by
appropriato showing agrecably to tho oriteria of Paragraph (3), supra, and othor-
wige as the United States Courl of Appeals ma?r |{)resoribo.

84) (b) Agplloatlons for postconviotion! relief dircoted to the Distriet of
Columbla Court of Apreals, or any judge thereof, pursuant to Rule 45 of tho
aules); ?Jf saltfl court, shall h the provisions of Paragraph

a) hereof,

)(%) Tho respeotive courts of this Cirouit should exercise thelr rule-making

ower to the extont nec«essar¥ to achiove the objectives more particularly sct
Forth in Paragraphs (3) and (4) hoereof,

(6) Tho sald Conferonce recommends that legistation be drafted which iIn

rinoiple will provide for the creation of an ontity comparable to that horetofore
Enown as the “¥D.C, Bail Projeot”’ with appropriate staff to ronder presentenco
assistanco to all committing magistrates within tho Distrlct of Columbia in bail
determinations, afreeably to tho standards set forth fn Paragraph (3), supra, and
to rendor like assistance to the United States Court of Appoals whon said court
shall so request as to postconviotion applications for bail as treated in Paragraph,

4), supra,

( >(7) he report of the Conference Committee on Bail Probloms is horeby
approved and accepted, and tho Committco is discharged from further service
under the appointment of September 19, 1062,

(8) Coples of this resolution and of the report of the staff of tho D.C, Bail
Project shall bo transmitted forthwith by the Secretary of this Conforence to the
JUdiclal Conforenco of the United States, tho Administratlve Office of United
States Courts, and to the Committces on the District of Columbia and on the
Judiolary of the United States Bonate and House of Representatives,

Dated at Washington, D,C. this 13th day of May, 1965,

conform substantially wit
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Judge Dananer, With that as a background, H.R. 15065, Congress-
man Whitener, was introduced,

Mr. Wuirengr, I might point out, Judge, that Mr, Nelsen also
has introduced H.R, 15242, which is an identical bill, Mr. Nelsen
and I have discussed this and felt that a bipartisan effort would not
be any disadvantage. '

Judge Dananer. Ihave just picked it up, Mr. Chairman, and I was
about to make reforence to it. I wish to thank Congrossman Nelson
for his understanding and cooperation in the matter,

I realize as you do that when we use the word “bipartisan’ in
connection with a problem like this, there is no polities in it, we are
all earnestly trying to do what has to be done.

Now, so far as the Bail Reform Act of 1966 is concerned Stht\t. is
S. 1357) I would call attention to Senate Report No. 750, 80th Con-
gress, 1st session. The background there stated will also supply
additional and valuable material which will show the need for the
correlation of our proposal with the objectives of the Bail Reform
Act of 1966.

The language in our bill, as I Lave already said, dovetails and over~
laps in the required respects.

Mr. WiireNER, Judge, you took into account in this statement
you have just made the amendmonts which the House, the Judiciary
Committes and the House of Representatives added to S. 13577

Judge Danangr, I have taken that material into account, for I
had before me, Mr, Chairman, a cop{I of the report of the House
Committee on the Judiciary, which is House Report No. 1541, 89th
Congress, 2d session, And may that appear also, Mr. Reporter.

(The document referred to a pears in the Ap})endix, p. 43.)

Judge DANauER, Yos, we did take account of the amendments.

Turhing now to the language of the bill itself, I think it perhaps is

advisable that I speak briefly,
PRoOVISIONS OF THE BiLy,

In Section 2 we specify that “There is hersby created within the
District of Columbia a bail agency which shall secure pertinent data
and provide for any court or judicial officer reports containinﬁ veorified
information concerning individual as to whom a bail determination is
to be made.” .

At this point, I refer you to Section 3(a) where we undertake to
define the terms within which we are speaki F

“Judicial officer” is defined to mean, unless otherwise indicated
“the United States Court of Appeals for the District of Columbia
Circuit, the District of Columbia Court of Apfaenls, the United States
District Court for the District of Columbia, the District of Columbia
Court of General Sessions, or any judge of any of said courts, a
United States Commissioner, and when apphcable, the Supreme Court
of the United States or a Justice thereof.’

In subsection (b) we define the term “‘bail” as:meaning “as used in
chapter 207 of Title 18, United States Code; when nf)i))l cable to the
Rules 46, 38, and 32 of the Federal Rules of Criminal Procedurs and
rules of court in the District of Columbia”, ete.

At that point I should note, Mr, Chairman, that the Chief Justice
of the Supremo Court sent to the Congress in February n series of
recommended amended Federal Criminal Rules. And in Rule 46,
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subsection (¢), there is a eom{)letely new provision respecting the
“tarms’’—and that is the subtitle of that subsestion—the terins upon
which bail release may ba provided. :

The very fact that such terms are now to be provided for in the
Bail Reform Aot of 1906 supplies the link which binds our present
effort to what nationally the Committee on the Judiciary is hoping to
accomplish.

“Bail” is further mentioned in Title 23, Sections 106 and 404 of the
District of Columbia Code,

Sec, 106 deals with the cash deposit which is to be lpermitwd at
times, with default and forfeiture provisions applicable in certain
situations,

Seo, 404 deals with bail as to fugitives,

Title 16, sec, 806, of the District of Columbia Code deals with re-
leaseé on bail of ap licants for habeas corpus writs, for in some situa-
tions where the offense is bailable, bail may bo taken. So we must
include a reference to that,

And also the term is used in Chapter 6 of Title 23 of the District of
Columbia Code, That Chapter 6 deals entirely with profossional
bondsmen, and their operations in the District of Columbia,

Subsection (o) defines the "bail determination’ to mean any order
respecting release,

otion 4 imposes upon the agoncy the duty excopt when imgraeti-
cable to interview any person detained pursuant to law or charged
with an offense in the District of Columbia, subject to subsection 3(b),
which is to say the Rules and the Statutes, who is to appoar hefore s
U.S. Commissioner or whose cass arose in or is befove any court in the
District of Columbia,

Now, at that point, Mr, Chairman, a littlo problem has arisen
which I think can be met in a simple way.

Do you by any chance have at hand & copy of the bill, sir?

Mr, WuiTeNER, Yes,

Judge Dananer, Will you please look at page two, line 21, That
is in subsection (c). That specifies that bail determination means
an order as to any person arrested in the District of Columbia for
any offerge, It is our proposal that there be stricken at that point
the words “except a charge of intoxication or traffie violation.”

I will explain, I shall offer to the reporter in due course the text
with this amondment in it. And in lieu of that language at that
point, Mr, Chairman, an amendment would follow the first sentence
of Section 4, subsection (a), on page threo, line eight.

Now, you will notica that the first sentence of 4(a) vequires the
agency to interview any person charged with an offense in the Dis-
trict of Columbia. : _

On its face that would seem to include intoxication and traffic
violations, which run into the hundreds of thousands., But Chief
Judge John Lewis Smith hes informed me that occasionally there
are problems in their Court of General Sessions arising from charges
of intoxieation, or traffic violations, as f{o which some provisions
should be made.

And therefore in order to take account of his recommendations,
and that of a reFresentative of the Department of Justice when
testifying -with reference to the Bible bill, as they call it, we propose
that there be interpolated this sentence:
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Such interview, but only when requested by a judiolal officer, shall also be
undertaken respeoting any person charged with intoxleation or trafRo violation.

In other words, the bail agency interviewers certainly should not
be called upon to interview the hundreds of thousands of violators
charged with the offense of intoxication or with traffic violations.

On the other hand, to the end that such people so charged may
receive the protections that are available to everyone else, this lan-
- guage will authorize a Judge in a proper case to call for an investiga-
tion, and the agency theroupon must interview and report.

And that is the purpose of this amendatory language, Mr, Chajrman.

And as I sugqested, it takes account of what Chief Judge John
Lewis Smith feels is a rveal need, and it reflects the advice of the
De})q)artment. of Justice previously stated.

ow, on page four, in line 3, we roach the problem that I was
pointing out earlier about the Appellate Courts:

The agenoy whoen reguested IH' any :éppollate court or Judge or Justico thereof
shall provide a report as provided in Seotion 4(a) respactingl any porson whose
caso I8 pending before any such appollate court, or as to which application for
bail determination shall have beon submitted.

We deom that of very great importance, Mr. Chairman, and we
urge that that alone is enough to justify what we are trying to do here.

r. WHiTENBR, Judge, may I'interrupt you?

Judge Davansr, Yes,

Mr. WirreNeR. In the bill, and in your statement, you referred to
Title 16, Section 808,

Judge Dananegr, Yes.

Mr. WaireNBg. I am told by our counsel that in the recodification
of the Distriet of Columbia Code, that section was dropped.

Judge Danaurr. It has been Jropped?

Mr, Wiirensr, Yes,
¢ Jtigge Danaupr. That had not come to my notice, I must confess
rankly,

MP.me'I‘ENER. I imagine it actually was a transfer of numbers,

Judge Dananer, I am informed by this gentleman here that the
carrf-over in the Code now will make the reference applicable, Title
18, 1906, with an additional possible reference in Title 16, 704, And
it may be of assistance to counsel to have that information,

Mr. Wiarrener, 1908, That is the section entitled “Inquiry into
the Cause of Detentions, Bails, Bond”—is that the one?

Mr, Knprep, Yes, Mr., Chairman, it is. And then Title 16, Section
1704 earlier in the Public Law 88-241 also makes reference to bail.
And there may be other provisions. I have not gone through the Title
16 as it has been codified and enacted into positive law, but thers may
be other references there to bail, but these are two that appear in
Title 16 now, "

Judge Dananrr., My references, as the bill indicates, were to the
Codes of 1961. But I am glad to have those interpolations, and the
oxact referonces. And I am sure that we can readily accommodate
ourselves to the changes. ) _

Mr. Wuirensr, May I ask this, Mr, Kneipp, would you work
with our staff on getting the technical changes made with reference
to these code ocitations? . '

Mr, Kngrep, I would be glad to, sir.

65-212 O—080——3

A o . [P
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Judge Dananzr, Now, briefly to continue, and shortly to conelude,
Mr, Chairman, in subsection (¢) we deem it of gréat importance that
information obtained by the agency, or in its files, or as a result of the
interviews, shall be protected, shall not be divulged excopt for bail
determination purposes. The material should be surrounded by the
confidentiality upon which the success of the project depends, and it
shall not be subjacted to court process for use in any other proceeding.

That is of the utmost importance, as those in the direct field can
roadily attest. .

It takes some time, I might add, as our experience shows, for those
who have been arrested to voice a senss of confidence in those who are
really trying to help them. And if the prisoner were led to think that
whatever ho says is going to be turned over to a prosecutor, for
oxample, or other use made of the confidential information, you can
readily see the havoo that would be wrought.

Now I think the most important single next change from the
Bible bill occurs on %age five, seotion five, We think in our court—
and we think through the Exeocutive Session of the Judges as well—
that there should be an executive committes of five, of which three
should be a quorum, four of whom shall be the chief judges of the
respective courts affested and named in seotion 5,

hose four will seleot & fifth member, And that fifth member,
gaving been selected, will join the four judges as a policy-making
- figure. )

The housekeoping provisions have been submitted to the Adminis-
trative Officers of the United States courts. And we come now to
paﬁe seven, Seotion 10. )

need not tell you, I am sure, that Seotion 3568 of Title 18 of the
U.S, Code provides for credit against mandatory minimum sentences,
However, thore is no provision applicable to a sentence that does
not involve a mandatory minimum as a result, o j}tdge who might
be inclined to sentence & man to serve one year in jail discovers upon
checking the record that he has heen in jail two months or three
months in default of bail, can say, "I intend now to give you oredit
for the time you have spent in jail in déefault of bail, And on that
account your sentence will not bo one year, but it will be ten months
or nine months, or whatever other term is provided by the
pronounceraent,” _ .

Mr, Wurrener, Judge, in the Bail Reform Aet, the House of
Representatives, and the House Judiciary Committee had s similar
provision, but it provides that the Attorney General shall give any
such person credit before he sorves his assignment.

Now, under Bill H,R. 15066, the trial judge would give this credit.
Do you think that this is the best approach

Judge Dawaner, I think it is better the way we have it, for the
roason that a vast volume of the offenders will be in the Court of
General Sessions, and they are District of Columbia offenders largoly.
And it is that tyﬂe of situation we are trying to reach,

And so far as the Federal offenses are concoerned, I would not antici-
Eate that there would be any problem where the Attorney General

as the chore, either under the Bail Reform Act of 1986, or under
present law, I doubt that there would be any conflict.

Mr. WurreneR. The bill that we have before us does not limit this
oredit giving to cases where there is a fixed minimum penalty in the

statute, does it?
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Judge DaNaHER, Absolutely not, you are right,

Mr, WrireNes. As a practical matter, how would a judge do this?
He would say to the prisoner that “I could glve you up to twent}r
years for this offense, but I have decided to give you eight years,”
and since you have been in the lock-up for two months, I am goin
to five you eight years less two months,” Is that the way it works

udge Dananer, I would anticipate, sir, that a judge who makes a
ronouncement to that effect is dealing with a Federal prisoner who
i1 going to be committed to the care of the Attorney General anyhow
and the Attorney General under l?vo‘m' Bail Reform Act of 1068 will
have custody of that prisoner. Under our bill, we are really talking
about the eight months and the ten months and the six months’
type of offense, and not eight years or ton years. And if we choose to
and deem it necessary, we could easily make that apparent in an
accompanyling report.

Mr. WaiTeENER. In a houseb’reaking or burglary case, it could very
wall arise—no, that would be in the District Court, wouldn’t it?

Judge Dananer, That is right, .

But let me point out another feature of this section, if you please.

At the top of page eight there is a proviso in which we note that—
such credit shall not bo afforded to any such person who, after a batl dotermination
shall havo violated the torins or conditions of his releaso by the commisslon of
another offense while at ltberty.

In other words, suppose a man is in jail a month befors he is released.
He knows very woll that now he is at liberty, and should he turn
rocidivist he forfeits any time ha spent in jail.

It is nothing but a gimmick, but psychologically it is very effective,
I can assure you, just as in_the same sense that it is psychologically
of value if the judge says, “I intended to give you one year, but I see
you have been in jail for two months, so I am going to make it only
ten months,” At least it removes from the mind of the offender a
sense of unfairness, It is psychological, but it is of great value as a
practical matter,

Wa also note, incidentally, that in subsection (b) in no way whatever
do we infringe upon Title 13, section 3808, which has to do with the
mandatory minimim under the regular Federal sections,

Now, in Section 11 we have incorporated a provision almost bodily
which was in your Bail Reform Aot of 1966, Mr. Chairman, We
have there made bail-jumping an offense, and now extended it for the
first time to the Court of General Sessions. And by its having been
incorporated lere, we have just one more string on that individual
who might betray his trust and who might flee the jurisdiction. And
it has proved of value in the Federal system over a long period of Iyears.

Now, in the main I have tried to hit only the high spots in the
interest of conserving the time of the Committee. But I will try to
answer questions if any there be, -

Mr. WrireNER. What do you estimate the cost of this will be per
annum to the Government?

Judge Dananrr, Well, we have to—suppose I were to say, right
off the top of my hat, $125,000. I might be high, Suppose I say
$86,000. I could be toolow. ButI know that whatever it costs it is
more than made up in the savings to the community, in the values
to the saved family, to the individual who is not deprived of his libort.r.

At least a third of all people arrested, Mr. Chairman, ultimately

&‘;I 1 = " .« s Nh A mem eean
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find their cases either dismissed or that they result in a not guilty
 verdict, So that if detention is utilized as & means of punishment of a
man who presumably is innocent, a gross injustice would be worked.

So there are savings of many facets, cost of detention, for instance
and all that sort of thing, which add up to hundreds of thousands o
dollars annually, I would say that people here on the staff will be
getter able than I to estimato the cost. I just don’t have those

gures,

Mr. WriTENER, May I ask this question. Is there anything in
this bill which would slow down the bail-making process in ¢ typical
criminal case in the District of Columbia, that is, any that would
interfore with the right of a judge in the Court of General Sessions
or other judges covered by this to make a decision on his own with-
out taking the time to got a recommendation from the bail officer?

Judge Danauer, Hois free to do that, The bail entity shall make
recommendations only when the factors on which a recommendation
fairly may be based will {iustify it. But even then n judge doesn’t
have to accopt that, He Is the judge. He makes the determination,

Mr. WiuiteNER, Does he have to make the request of the original
dotermination by the Commission? :

Judge DaNaHER, No; he does not. If you look. at Section 4(a) on
patg.e 3,’ ,sir, the first sentence: “The agency shall make that investi-
gation,

Now you go down about fifteen lines and you will see, “The agency
turns in a report with or without recommendation.” But the judge
may accopt or reject it—it dossn’t say he has to, he is not bound by
fact-finding entity. ,

Mr. WHiTENER, Lot’s assume a hy{pothstical case, that a man is
arrested by the Moetropolitan Police for the orime of assault with &
deadly weapon. He is brought in. And everything appears to the
judge that this is just a routine assault with deadly weapon case,
with no real aggravated conditions. And this is a young fellow
eighteon years of age, with no previous record that he knows of, and
he just wants to say immediatély, “I want to fix his bond at $50 or
$100.” Now, is there anything here in this bill which would require
that judge to await a report from this bail ageno ?

Judge DANAHER. The answer is no, sir. But I would hope that he
would wait, beocause the reports can be turned up maybe the same
day, and at any rate within twenty-four hours, “An assault with a
deadly weapon is a serious offense, whether the man has a previous
record or not,

Mr, Mc¢Carthy, who has had three years’ eXﬂerience as_Director,
tells me that the report normally would bé in the judge’s hands the
minute he makes the bail determination anyhow.

Mr, WHITENER. Suppose this person is arrested at midnight, and
he is brought before the judge for arraignment at nine o’clock the next
morning. There wouldn't be any bail agenoy report made up at
that time, would there?

Judge DaNAHER. It would be ready. Normally, yes, put it that
way. ‘

Mr, WurreNer, May I ask another question about the bill? Tt
seems that the Bail Reform Act of 1966, and this bill, H.R, 16085,
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omits any reference to the juvenile judges of the Juvenile Court,
Now, Irealize that in the normal function of the Juvenile Court dealing
with juveniles that it is very understandable. But suppose that it is a
case which falls within the jurisdiction of the Juvenile Court which
deals with the criminal offense by adults—nonsupport of illegitimate
children, child labor law violations, and cases of that sort. The bail
agency under our bill does not project itself into that at all?

Judge DANAHER.- No, sir.

Mr, Wairener, Why?

Judge Danauer. In the first place, Juvenile Court, while called a
court, actually is a highly specialized social agency. The overwhelm-
ing bulk of its work involves no criminal charge,

Another facet to it is that should the Juvenile Court judge, after
hearing, and an investigation through its own staff, of the family
situation of tho juvenils, nonetheless should decide that this case
should be waived over the District Court, the District Court is in a
position then to make & bail determination if it chooses to do so. In
that event the staff can go forward with its interview and give that
District judge whatever information the Distriot g‘lud o wants.

Mr, WuiTener, It is your feeling, then, that the Juvenile Court is
properly omitted in the bill?

Judge Dananen. Definitoly, yes, sir.

Mr, Wurrener., Gentlemen, we have other witnesses here in con-
neotion with the bill at the table,

How many of you have prepared statements?

W(:l%ld you object to having your statements made a part of the
recor

Will you identify yourselves, pleasa?

STATEMENT OF WILLIAM W. GREENHALGH, ESQ, CHAIRMAN
OF THE CRIMINAL LAW COMMITTEE, DISTRICT OF COLUMBIA
BAR ASSOCIATION

‘Mr. GrBENHALGH. Professor William QGreenhalgh, Georgotown

University Law Center, reﬁresentip the Distriet of Columblia Bar

o President, Paul MeArdle, I am the

Subcommittee Chalrman of the Committes on Criminal Law, and Mr,
MoArdle asked me to include his letter in the record.

Mi. Writener, Mr. Greenhalgh, we will make your statement o
part of the record, And will you tell us briefly the position of your
committes?

Mr. GREeNHALGH., Mr. Chairman, the Bar Association unequivo-
oally endorses the bail agency concept ns o fact-finding entity.
And it passed a unan mous resolution to that effect. And we
have no difficulty with your bill in this record.

Mr, WhHiTeneER. You have heard the recommendation of Judge
Danaher?

Mr, Greennanal, I concur with it completely.

Mr, Wxitenger, Now, at this point we have a letter from the Bar
Association which we will make a part of the record, the letter signed
by Mpr, Paul I, McArdle, President of the Bar Association of the Dis-
trict of Columbia.,

L BuNCh T T BT Y » .- PR TR
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(The letter referred to follows:)

Tue Bar AssociaTioN of THE DisTaicT oF COLUMBIA,
: Washinglon, D.C., June 7, 19866.
Re H.R. 15065 and H.R, 15242, .

Hon, Joun L. MoMiruan,
Houge of Rcﬁresentalz'm,
Chatrman, Houze District Commilliee,
Longworth Office Buflding,
Washington, D.C, : ) '
Dear Mr, McoMuuan: Tho Bar Arsoclation of the District of Columbia by
unanimous resolution of its Board of Dircotors endorses legislation establishing a
fact-reporting bail agenoy In tho District of Columbia Courts. It is tho view of
tho Assoclation that a ball agenoy is urgontly needed in the District of Columbin, -
The Assoolation is also of the view that tho services of tho agenoy should include
tho Distriot of Columbin Court of Qeneral Scssions.
Unfortunately, I cannot be present at the hearing because of previous medical
cxamination commitments. Il thero is any further nssistance that wo may offor
-In this matter, please do not hestiate to get in touch with me.

Sincoreiy,
Pavr F. McArowny, President.
Mr. Wxirener, Now, our next gentleman,

STATEMENT OF RICHARD O, MOLLEUR, DIRECTOR, DISTRICT OF
COLUMBIA BAIL PROJECT, WASHINGTON, D.C.

Mr, MorLLeur, My name is Richord Molleur. And I have a
pregared statement, Mr. Chairman, that is & joint statement actually
of David J. McCarthy, Chairman of the Supervisory Board of the
District of Columbin Bail Projeot, and myself as Director of the
District of Columbin Bail Project. I would like to have that in-

cluded in the record. )
Mpr, Wurrener, Without objection your statement will be in-

cluded in the record at this point,
(The statement referred to follows:)

STaTEMENT OF Davip J, MoCartuy, Jr., CHAIRMAN OF THE SUPERVISORY
CoxMITTEE OF THE District oF ConLuMmBlA Bamn Prosect, AND Riciarp R,
MorieuR, DireEcTOR

Mr. Chairman, the House of Representatives, now constdering the proposed
Ball Reform Act of 19686, Is well aware of the man;; injustices and inequities
oxisting In our presont financlal bail systom nnd of the reforms that have beon
proposed as remedies. Much of the impotus for modernization and reform has
como from the more than fifty oxperimental ball projects now in operation
througliout the country.!  An equally lmportant by-product of these bail oxperl-
ments i3 tho faot-finding assistanco provided for the courts, In the past, most
courts have beon forced to apply tho present bail systom without sufficlont facts,
The pending leglslative reforms will require these faots,

One of the orlglnal pilot bail reform oxperiments has beon in operatfon hero
in tho Distriot of Columbia, In 1002, tho Committeo on Bail Problems of the

I Among the states In which projects are operating arg! New York, Callfornia, Texas, Florlds, Colorado)
Mlssourl,gomhoma Connect cu?,ec Delawa.rp: Iowg. Kentucky.ogh'aryland. Aassachuseits, Now Jersey
New Mexioo, Chlo, Perinsyivanis Utah, West Virglals, \Yisconsin, and Georgla.

The ortsql% and effectuation of thess experlments may bo seent from the following:

Becloy, The Iall Sydem (n Ohrfaao {4 &U.S. National Comminion on Law Ohiereance and Enforcement
C'rlnslnal Jutliee Surceys Analysls §9-91 s 1} Morosg?& Bealile Sum’ of ike Adminiriration ¢, Cviminal
Jurtiee fn Oregon, 1N OJ . L. Rev, 1, 86-117 (Supp. 1932); Nole d:mpm ng Appearance in Courl Admn;u-
lrauanyoj mcq in PAltadephia, 102 U\ Pa, L. Rev, 1031 (1051); fele, A ‘Wu%'yaoﬂhc ;}dmlnujmuon of Baltin
New York Qliy, 108 U, Pa. L, Rev, 693 (1058); Foote, Iniroduclion; The Comparatire Sludy of Conditional
Release, 108 U, Pa, L, F}ev. oH-97 lOﬁ): Ball: An Anelent Praclite Re-eramined, 10 Yaolo L.J, 968,
967-8 (1661); At Rankin an Sturz, The Manhallan Ball Projsels dn Infesim Report'on (he g of Fre-
{rlal Parele, 38 N.Y.U, L. Rev, 1, gr-ﬁi (1903; Freod and Wald, Ball In (A¢ Uniled Staler! m{. A Repert to
ihe Nalional Confrénee on Ttali and Cylminal Justlee, Woshinglon, D.O., May 27-%9, 1004 McCarthy and
Wah), 7he Dirlrict of Columbia Rail Projeci: An Ilinsiealion of Eeperimentation and a Tirlef for Change, 53
Gosg. b7, 675-748 (1965)] and MeCarthy, Practical Resully of Ball Reform, Federel Projatlon, September
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Judiolal Conference of the Distriot of Columnbia Cireult, working in conjunction
with the Juntor Bar Scotion of the District of Columbia Bar Assoolation, con-
duscted an oxtonsive study of tho ball s{awm fn tho Distriet of Columbla, Ammég
other things, this study polnted out the tremondous burden placed on the D.C,
Jail a8 a result of pretrial tnearceration of many individuals eliglble for bail but
who could not afford bail or bond Eremiums.’ Translating thia burden in finanolal
terms, it was rei)ortc:d that in 1962 the cost of maintaining defendants in the D.C.
Jail svho were eliglble for bond prior to or ponding complotion of trial was almost
3600,000. Tho Junior Bar re}oort alzo revealed tho oxistenco of many bad prao-
tices and tho resulting severe injustices which havo eroded the bail system in the
Distrlot of Columbin, Among fts many recommendations, the Junior Bar Seotion
recommended that a pllot Frujeot» similar to the pretrial rolease program con-
d}x%teii bglr) ithe Vera Foundatibn in New York City be established in the Distriot
of Columbia,

In May of 1063 tho Judieial Conference adopted the Junfor Bar Scotion’s
recommendation and dircoted its Commitico on Bail Problems, headed by Cirouit
Judge John A. Danaher, United States Court of Appeals for the Distriot of
Columbin Cireuit, to undertake tho establishment of suoch a projeot. Judge
Danahoer's committeo in turn was ultimately responsible for a three-year grant
from the Ford Foundation to the Georgotown University Law Center to finance
tho project. Under the terms of tho grant, the supervision of the projeot was
placed initially with tho Committeo on Ball Problems of tho Judlolal Conference
and raverted to the Law Conter at tho ond of tho first grant year. Thereafter,
Dean Paut R. Dean of the Georgetown University Law Coenter onolnted a
suporvisory committee representing arca law schools, civio instftutions, the
Pollco Department, and the Bench and Bar of the Disfrict of Columbia.

The Diatrict of Columbia Bail Pm{eot began operations in January of 1064
on a limited basis and thereafter continued to expand until tho present whero it
operates in the United States Distriot Court, the United States Commisslonor's
Offiee, and tho United States Branoh of the General Sessions Court for tho Distriot
of Columbia, The operational make-up of tho project Is perhaps beat stated in
the reeont editorlal In"the Sunday edition of the Washinglon Star, Maroh 20, 1966:

“The premiso of tho experiment, begun in 1063 under a Ford Foundatlon grant,
was that numerous orlminal defendants awalttnﬁ court ag?earances, and denled
freedom for long perlods beoausc of their fnability to obtain ball, might more
sensibly bo released during these periods on thefr personal bond, “Tho essential
}ob of tho profeot task forco has been to recommend to the courts fit candidates
or this afec!al treatment, on the basls of careful soreenini;, intonsive Personal
investigation and follow-up eontaots with the defendants during perlods of retease.

“Singe carly 1064, somo 2,191 recommendations for release have beon mado to
tho courts on this basls, The judges have seen fit to follow the advlee in 1,850
cases. And In roughly 97 percent of these cascs, ranging from serlous orimes to
misdfp’wanors, the defendants have mado good' on their later appearances In
court,

Present rozeeb data indloate that as of Friday, Junc 3, 1066, tho Distriet of
Columbia Ball Project has made a total of 2,458 recommendations for release on
personal bond, The courts have followed approximately 86% of these recom-
mendations with the result that 2,084 persons have been released on their word
that thoy would return, Presently, ovor 979 of thoso released have ap¥oarcd in
court ag thoy promised. It is interesting to note that 47 of the 50 defaulters have
beon returned to custody and 40 of theso wero rearrested in the Washington, D.C.
arca, A further matter of fntercst 1s tho faot that 50 faced misdemeanor charges
at the time of default,

Whilo the criteria utilized by tho projeet for determining whether the defendant
would return to court If released wero not primarily devised for any other purpose,
oxperionco has demonastrated that tho orlterla aro meaningful as well when re-
lated to the snfct‘\: of tho community. To fllustrate, of the 2,084 roleases, 2.6%
were charged with serlous sub@c?uont, offenses arlsing durlng the perfed of tholr
roleases; 5? wero charged with less serlous subsequont offenses; and 1.89% were
charged w t‘il subscquent munieipal codo offenses, It should be noted, In this
conuneotion, that whio 179% of theso subscquent charges remain ponding, 319
wore dismissed, nolled, ignored, or resulted in acqutttals.!

! In 1962 betwoen 30 and 40 per cent of the D.C, Jail population was composed of porsons awalting trial

ot In 11 process of trla) or sentence, Of thase awalting tela), over 84 per cent weto eliglbls for release o

hafl. “The Ball Syitem of the Diriet of Columbls, Repott of the CommBilee on tho Ad fnisteation of Nail
of ’t ,j“’,‘,"’g.”“"s““"“l of tho Bat As!soc[alion of ﬂwpf)islrlct of Columlda {1062}, p. 23.'

+Tho emalnlng 29 resulted [n the following dispostitons: 6% convieted and glven probationary sen.
tenoss; 43% conv cuy" and indaecerated; 2% eongictego and {otrng?l chllateral, & P ¥
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In its annual meoting here in May of 1985, the Judielal Conference for the
Diatriot of Columbia Cireuit voted unanimous approval of the District of Colum.
~ bia Bail Project, Tho Conforence also adopted a resolution providing in cffect

that nonfinancial conditions be consldered as the norm for lpretr al releaso, and the

Conferenco went on record as urging Congress to enact legisintion to provido n

roper vehicle to offootuato the oxperimontally tested procedures. Again in

866 the Judiclal Conference unanimoualf' approved the Bail Project and ealled
for s?leod enaotment of tho ball agenoy Iegislation ponding before tho Congress.
As the Judicinl Conforenco’s actions indleate, tho sudcessful oxporiment has
resulted fn virtually unanimous judiclal and ofvie recognition of the need for the
continuation of this ﬁrt}%mm on & permanent basis,

H.R. 15066 and H.R, 15242 constitute offective proposnls to cstablish on n
permanent basis the valuable faot-finding entity whioh will enable the judges to
cffectunto tho necessary ball reforms. An cqually important effect of this legis-
lation will bo the resultant ability of the courts to make reasonable bail dotermina-
tfons related to the particular faots of each defendant, Consequently tho ox-
{stonco of tho bail agenoy will indivectly assist more offective management of
iudlclal calendars thus constituting o remedial contribution to a very pressing
udiolal problem,

A morc obvious bencfit of the enactment of this leglsiation will bo to remedy
in part ono of the many staggoring problems confronting tho community undor
the present financial bafl system, vz, the tromendous burden placed on the
~District of Columblia Jail by the pretrial incarceration of defendants and tho

resulting cost of maintaining the large number of Eeoplo who must languish in

{ail prior to trial becauso thoy lack tho funds for s bond promium. In addition,

herce are other costs, such as welfaro expenses and loss of wages, which may bo
involved with pretrial incarceration of large numbors who cannot afford bond
remiums, Tho dotermination of the scoFe of this aspect of the ball problem
as beon parb of the continuing research function of the Distriot of Columbla
Bail Project under its threc-year grant. Proliminary results of this study are at
hang, and for the first timoe, will be mado avallable to this committeo. .

A comparativo study of persons released on bond in 1863 before the projeot
began operations, with persons released on bond in 198656 whon the project was
at maximum operating capacity, has revealed that as a result of the Balil ro{cob’s
operations in 1065 over $60,000 has beon saved in jail costs of the D.C, Jail and
in welfare costs, These jail costs savings ts)ertain to tho projected numbor of
]}co lo who, if not released on personal bond, would have been required to stay
n {ail for an over-all average of 47,167 man.days. Tho wolfare costs portain
to tho oxpenditures that tho Welfaro Department would havo expended In cases
where the supporting head of the household would have been Incarcerated, In
addition, the cost study roveals that the Dopartment of Corrdotions would have
oxpended oveor $12,000 in {ransporting from tho jail to the courts and back tho
persons who were roleased as a result of tho Ball Projeot operations in 1065 and
who, but for this personal bond release, would have beon incarcerated,

'I‘hereforo, the preliminary result of the cost of dotention study conducted by
the D.C. Bail Project roveals that over $72,000 in jail and other related costs
wero saved by the Distrlot of Columbla as a result of tho Bail Projeot's oxporl-
montal oporation during the year 1065, Projeoting the Jall coste alono It Is csti-
mated that with operalion capacity identieal to that in 1065, the Bail Projeot
would save in 1067 a total of over $61,000. Tho increase, of course, is attributed
to the current trend of rising jail costs,

Another aspoot of this cost of detention study has been to projest on the basls
of the present operation of the {Jrojcot the savings which would inure to the
Distriot of Columbia Qovornment should the Bail Reform Aot and tho pending
bail agenoy legislation bo enaocted into law, Assuming that theso two statutes
would inoreaso tho number of personal bond and other nonfinanciat condltlon re-
leases by at least one-fourth of those still incarcerated who cannot pmsuntly
qualify undor tho projest’s exporimental otiterln or afford tho prico of a bond
premium, it is cstimated that tho Distrlot of Columbia will sava almest $110,000

r year in jail costs along, If this mtio of protrial release oan bo en‘ootlvolf
noreased to ono-hall or threo-fourths of thoso presently incarcorated protrial,
it Is estimated tho savings thus inuring por year in jall costs alono will bo over
$170,000 and $224,000 respeotively.

H./R., 15065 and H.R. 15242 Toflect almost ontirely the successfully tested
procedures of tho Distriet of Columbla Bail Projcot., Sinco the grant under
which tho pro%ect has been run s about to terminate, we respootfully suggest the
pressing need for enactment of this oxcellent logislation, It should be notad that
during the life of the oxperiment, judielal officers in tho Distriot of Columbin have
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had oconsion to refer cases to tho micet in order to obtain tho faots necessary for
bail determinations or ball re-evaluations. Wo think that this proceduro should
be conilnued and mny not be encompassed by the wording of the proposed
leglsiation. Accordinﬁly may we sui;%est that Sec. 4(b) bo rawritten to remove
the restriotlon to appe tato courts as follows:

The agoney when requested by any judielal officer shall provide a report
as provided ir See, 4(a) respeoting any person whoso oaso is {Jending before any
sug jiltltdlgiﬂloﬁicer to whom an application for a bail determinaiion shall have been
submitted.

Two other aspeots of the proposed legislation deserve commont. Lest the
phraso “any court in the Distrlet of Columbia' in Seo. 4(a), tine 8, page 3, bo
deemed to Include courts or judicial officers not included in Seo. 3(a), that phrase
should bo deleted and roplaced by, “any court sot forth in Seo. 3(a) of this Aet.”

Seotions 10 and 11 of tho proposed legislation refleot almost totally the Intent
of tho Bail Reform Aot of 1906 now ponding before Congress, and in so dolng
give full meaning to tho expressed intent of the ball agoney logislation to conform
to tho Bail Reform Act. Should the Bati Reform Aet of 1966 be cnnotod into
law, the proviso in Sco. 10(a) of H.R, 15005 and H.R. 16242, woroe it so worded
or interpreted as to alpJ)ly to time agent in jail on tho chargo arising durlng the
period of release, would refleot a modification of 18 U.8.C, § 3563 as amended by
the Bail Reform Aot of 1068, and a proposal often suggested by those sceking.to
remedy tho problom of erlimes committed during protrin! release.

In sum, tho enactment of this leglslation will Bmvida not only the best medium
for cquitable and rational ball detorminations but an invaluable mmedﬁv to aid
i?! the solution of the tromendous court-ndministration probloms of which we are
all aware.

Mr. Mowreur, And also appended to it, because there is referonce
in the statement, is a printed copy of the study of the D.C. Bail System
which is conducted by the Junior Bar Committes of the District of
Columbia Bar Assoociation in 1962 and 1963, "

Mr. Wurrener, I think we should file that with the cominittes
rather than print it,

Mr. MorLeur, All right, Mr. Chairman,

Mr. Warrenpr, We will make that statement of Mr. MeCarthy a
part of the record. :

Mr, MoLLeur, It is o joint statement.

Mr. WriTeNer, We will make it a part of the record.

Mr. Morteur, I have nothing to add, really, over what is in this
prepared statement, and what has been stated by Judge Danaher this
morning, We perfectly concur-with his comments.

I would only like to call the committee’s attention to pages five and
six of the prepared statement wherein we have set foith the first time
before this committee the preliminary results of an extensive cost stud
which the project has been earrying out for the last year, which indi-
cates that the projest in its maximiim operation in the year of 1965
saved the District of Columbia in terms of cost, not having been re-
quired to be extended, upwards of $72,000. 'T'hat is in jail costs and
other related costs such as Welfare costs, And assuming that a bail
agenoy were created if this bill were enacted into law, along with the
Bail Reform Act which I understand has been passed by the House
I\;es.terc.lay, assuming that the number of persons who are now still

eing incarcerated because they can’t afford bond, or cannot qualify
under our program, which is still an experimental one, the number of
persons is increasing, the relenses are increased by at least one-quarter, .
the savings would go over $110,000 per year, and if the number of
people relensed conceivably would be incrensed over a quarter, the
savings could concelvably go from 170 to approximately $200,000
per year,

05-2§2 0—00——1
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With reference to the Chairman’s question, in the last part of Judge
Danaher's statoment, I can point out that we have prepared a budget
for the proposed agency. And excluding office s;iaca the budget would
indicate that the agency could operate at less than $85,000 qe'r‘year.
If you contemplate expanding the a ency’s functions, or will include
an" item for office space, conceivably the expenses could go over
$125,000 per year. .

Mr, Wairener. All right, sir,

Mr, Morreur. That is all I have,

Mpr; WriTeNeR. Did you have & copy of that proposed budget,
Mr, Molleur? . .

Mr. Movrueur, No, I don't have a copy of that with me. T could
furnish it to the committee. ) .

(Subsequently, the following estimates were filed with the Com-
mittee:)

Distrier oF Conumsia Bait PROJECT,
Washington, D.C,, June 10, 1966,
Hon, Basit L, WaITENER
Commitlee for the District of Columbia,
House of Representatives,
Washington, D.C.

Dear CoNaressman WiiTeneR: This is in reply to your question to me at
tho hearings Wednesday morning, Juno-8, 1966, on H,R. 150056 and H.R. 156242
pertaining to a break-down of the $05,000 figuro which I gave as our estimato of
what the proposed ball agonoy would cost. .-

Enolosed is a break-down of that figure which, as you will sco, totals to
$03.275.00, 1 must point out in this regard that this budget cstimate was pro-
?ared almost a year ago and the figures therein were obtained by using many of

ho ¢osts which the Bail Prozlecb had osperjenced up to that time under its grant,

As I indlcated to you at tho hearings, this amount does not includo quarters
beeause at tho thno1t was belleved that quartera could bo furnished by the courts.
In my opinion, this budgot figuro can ?m considered as a reasonable minimum
amount for tho operation of tho proposed bail agonog.

Howover, in view of tho fact that both H.R. 15065 and H.R, 16242 [n Scctlons
0 and 7 provide maximum salary levels for the director, ohlef asslstant to tho di-
reotor, and all other members of tho agenoy n8 not oxceeding amounts olassified
as G8 15, G8 11, and G8 7 respeotively, I am also submitting an additional budget
break-down which roflects theso maximum salary lovels, In addition, I have
noteg also tho amount which we estimate as 8 maximum for quarters for the pro-

sed agoney,
p{)If thore anye any further (ﬁtestlons regarding this or other mattors portaining to
the leglslation introduced by you as well as that introduced by Mr, Nelson,
pleasotroét assured that I stand ready to be of complete assistance to you and
your staff.

Very truly yours,
Riciianrp R, MoLueur, Dircelor,

1. 'Tho proposed bail agenoy budget at 393,275 per fiseal year {s broken down
a8 follows:

Salaries:

101 £ ) (SRR LU $12, 0600

Chief asslstant. o e e o i i e e e e e 7, 200

8 nssistants nt 85,000, . o oo 40, 000
1 1 111 R AU 13, 500
Fringo honefits {at 7 percent Agure)... . ... ... 6, 076
Part-timo staff and olorieal assiatante. c v oo oe i o et 2, 600
BQUIPMONt . o i e e ee i iiaenamenr s e et e cnace e 3, 000
Offico supplies and eXPeNSes. co o newonc e eneacvccmram e eon 3, 000
Communteations. . m o orecreer e icimiirae e ii s e i 2, 000
‘Pransportation and similar oxpenses. o oo oo 2, 000
o E (117 g 2, 000
Contingenoles - oo ovv o aiie e icm e e 1, 600
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11. Proposed ball agency budget as per salary lovels in H.R. 15065 and H.R.
15242, per fiscal year:

Salaries:
DUPe0dOr. o e e e e mm e mmen . —meaa- 1817, 055
Asslstant Dlreotor. . oo vniv e i aaan 18, 961
8 intorviewers at $6,200 . . e iaeeicaana- 150, 162
Jolorloal at 88,702 . o o eeacvcmcacmm—a—.- 717, 100
Part-timo asslstanon. v v oo e e e e e emtmcm e 32,000
E&uipment .................................................... 3, 000
Office supplles and oXPeNBes. . .-« < o n e eiiir e accimeaaaaa 33,000
Communieations. . oo i ecmmamna—ma——————— 32,000
Contingenoles_ ... oo oe e arcemmeamum—a———ana- 31, 500
SUBLOLAL. e e i cmaca e aaena- 104, 774
Offiee equipment 18t year ad0.. .o ovo e nc it mac e £2, 000
Office apacs rental. o v i e i ceeiccumcicmmmmarcaamacam—aan 313, 800
Ot e eme et i cmeemmmiacumnanannmeaenanaaa- 8120, 674

m‘tem;el?net rg!asmea!!on act schadules for G8 15—Director, Q8 11—Assistant to the Dircetor, and 48 7—
IVYHWwers,
11t Is esiimated Lhat a mayimum of threo secrotarios will ba required at a G3 lovel not to oxeced 48 6

P{éaengy £5,702, 1t may bo that only ono such seeretary will bo neoded at a 48 6 and possibly two others
*8

! 8Ince wa can only catlmato thesa eosts on the basis o%ﬁo roject's cost oxporkenco, theso ftems aro Hsted
fan the 2ame amounts as sot forth In tha break-down of t 275 figuro abovo,

VIt Is boltaved that $5,000.00 will bo {the maximum amount necassary for the initlal purchase of offico
furniture and furnishings for the agenoy stalf the first fiscal year of operation, Every year therealfler the
cqurllpment amount shoild not exceed $3,000.00,

5 Tha offioe spaoo rental was arrived of by a fotel estimato of 3,000 squams feot of offics space reatiired to
housa the afency stafl, files and equipment, A rental rato of $1.60 per squarg foot was used sinpo wo
understand that that {s tho rato prasantly bolng pald by the Disielet of Columbla government #n renting
tho offoo spaco for (he Legal Ald A%‘nor. 1t {s helioved thal this rental milo s ropresentative of 1
which aro presently beInF char r similar offtce apcommoadations in avaliable bulldlnﬁs surrounding the
colrthouses of tho Distelel of Columbia, Obvlously tho ball ageney wiill havo to bo housed as ¢loso as
possible to the cotrls o permit maxtmum eMelent operation,

4 This tolal reflects tha maxlmum salary amounts as sot forth In H.R, 156065 and IT.R. 15242 attd doos
Include offleo spaco rental, ‘The clght interviowers listed (n this budget would perm(t tho agency lo
operata at 8 mintmum fn the D.C, and ‘Traflle Branches of the Oenoral Sesslons Court fn additfon to thoe
aperatlons fn the U,S, Branch of tho Qeneral Sessions Court and the U,8, Distrlet Coutt. If the agenoy’s
funf‘loions were expanded to cover mots than Just the minlmum of cases {n the D.C. and TraMe Branclics
of tho (encral Sesslons Court, tho budgel would bo Increased by the safaries and other pertinent cquip.
nent for two or threo moro Inlerviewers.

Judge Dananenr. Mr. Chairman, will you please accept my apolo-
gies, [ must go on the Bench. T had the cases postponed until
ten-thirty.

Mr, Wairener. We appreciate you being with us,

Judge DanauEr, And will you please accept my thanks once again
for your courtesy to me. I appreciate it.

r, WiiteNer. Thank you, Judge Dannher.

Now our next witness, please.

STATEMENT OF DAVID J. McUARTHY, JR., OHAIRMAN, SUPER.
VISORY COMMITTEE OF THE DISTRIOCT OF COLUMBIA BAIL
PROJECT

My, McCanrray., My name is David McCarthy. I have served as
Director of the Project initially, and now as Chairman of the Super-
vistory Committes. And I join, as was previously noted, in the
statement by Mr. Molleur.

I should only like to state that I think the passage of this legislation
would accomplish four ideal goals.

One, it would assist the judges of the District of Columbia to effec-
Luatedt.he propor funetioning of the Bail Roform Aet which was just
passed, :




24 PISTRICT OF COLUMBIA BAIL AGBENCY

And second, it would enable the District Judges and the Judges of
the Clourt of General Sossions to make bail determinations more closely
related to the particular facts of an individual's case, whether or not
those determinations involve 1‘l:nal's;zonal recognizance, release or other
conditions under the Bail Reform Act, in such a way, I think, as to
reduce fairly substantially the problem of overcrowding in the .C.

jail,

Third, I think this will enable the judges of the District of Columbia,
because of the additional pro-trial freedom that will be involved, to
ntore judiciously manage their judicial calendars, which have becoms,
as you know, quite a problem in the past few years,

nd finally, it will provide the judges with the facts which they have
have 5o long had to operate without until the institution of the experi-
mental project which is now coming to an end.

And I respectfully suggest the immediate enactment of this
legislation,

And I thank the Committee for its time,

Mr, WraiteNeEr, Thank you, Mr, McCarthy.

Of course, the Bail Reform Act, being applicable to the Court of
General Sessions of the Distriot of Columbin, presents to this court a

roblem of greater magnitude than any other jurisdiction would

ave under the Bail Reform Act,
d the requirement upon the judge to make cortain findings of
fact under the Bail Reform Act when he does allow bail or permit
orsons to go on their own recognizance would be o tremendous
urden for the judge to have to carry hore without some assistancs,
wouldn’t it?

Mr, McCanrrry, That is correct, sir, And the legislative history
of the Bail Reform Act specifically indicates the necessity for this
ty;i‘e of agenoy.

his brings to mind a question which you asked Judge Danaher
which I should like to comiment on in this regard.

Given the fact of the Bail Reform Aot of 1966, to answer your
question about tho time element involved in tho operation of the
fact-finding entity, I would suggest, in view of the commont you just
made, which is quite accurate, that the bail agency would in fact
speed up the procedures in the District of Columbia courts, especially
under the Bail Reform Act,

In fact, the bail Proiecb, as you know, has beon operating for a couple
of years in Goneral Sessions Court.* And it has not to otir knowledge
gerved in any way to add to the backlog or contribrite to delay of any
sort in the court, despite tho fact of its operation.

‘So I think we can safely say that the operation of this entity will
certainly not cause delay, and will more than likely speed up the bail
determinations, and at the samo time assist those detorminations in
being e&}litabie ones undor the Bail Reform Act of 1086,

Mr. WiireNer. Thank you, sir.

And now our next witness,

* 800 '“Tha Distrlct of Columbla Ball Proket: An Nustration of Faperimentation and o Brlef Bxchange ",
by David J, McCarthy, Jr. and Jeanne ¥, Yahtl, The Qeorgeforwn I.-mge Journol, Vol, 53, No. 3, 8pring, 1965,
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STATEMENT OF DANIEL J. FREED, ESQ., AOTING DIRECTOR,
OFFICE OF CRIMINAL JUSTICE, U.S. DEPARTMENT OF JUSTICE

Mr. Freeo. Mr. Chairman, I am Daniel J. Freed, Acting Director
of the Office of Criminal Justice. I appear today to indicate the
strong support of the Department of Justice for legislation to credte a

. C. Bail AEenc%'.

I \:iould like, if I may, to submit my prapared statement for the
record.

Mr. Warrener, All right. We will make it a part of the record.

(Mr. Freed’s prepared statement follows:)

StareMmeNT oF Danten J. Frexp, Acrtine Direortor, Ogfiee or CRIMINAL
JusTtIok, on H,R. 15085

I appreciato the op})ortunity to appear today'and oxpress the strong support
of the Departmont of Justico for legislation to creato a District of Columbia
Ball Agemf'. The oxperionce of the privately-financed D.C. Bail Projeet, which
{s now oxpiring, has domonastrated the importance of sueh an Agonoy to tho ad-
ministration of the eriminal laws in the natlon’s capital. This oxperience, in
turn, has led to widespread offorts to make the Project a permanent part of the
Distrlet of Columbia eriminal court process. Endorsoments have been glven
léy the Presidont in his Maroh 9, 1966 crlino mnessago to Congress; by the Judicial

onference of the Distriot of Columbia Clreuit at its annual meoting two weeks
ago; by the Presidont’s Commission on Crime in the Distriet of Columbia; by
the D.C, Board of Commissioners; hy the United States Attornoy; by the private
bar and the loeal press.

We viow tho Ball Agonoy legislation as an important counterpart to 8, 1357
the proposed Bail Reform Aot, whioh passed thoe Senate last Septeraber an
was approved by tho Houso yesterday, The fact-gathering functions which the
proposed Ball Agoenoy would perform are Intended to furiish the fnformation
which judiclal officors will need to sot conditions of release under the Bail Re-
form Act. The Reform Act requires ball decisions to bo based on facts; the
Agonoy Aot will establish an organization to supply those facts,

The legtsiation which you are consldering has a solid foundation in oxporionco.
The D.C. Bail Project has oporated for over two years In the United States Dis-
triot Court, the D,C. Court of Gonoral Sessions and the U.S, Court of Appeals,
The Projeot_Itself was pattorned after the Vera Foundation’s highty suceessful
Manhattan Bail Project. In May 1984, at the Natfonal Conferonce on Batl and
Criminal Justice, these two projects drew nationwide attenilon as models of

rocedure for providing faots about accused persons to bail-sctt{n% muaglateates,

oday, dozens of ball profects havo beon established in all paris of the country,
They are premised on two important principles: firat, that an acoused person’s
releaso prior to trial should be based on a factunl inquity into his rellability, not
his money; and accond, that accused persons wlth communlt{ ties can ofton safely
be released on nonfinanclal conditions, instead of having thelr protelal freedom
conditioned on thoir abllity to pay bondsmen.

1t 1s important to omphasizo tho elear tne which Is drawn botweon tho duty of
tho 'bail agonoy and the duty of the court. Tho Ball Agenoy will intorview de-
fondants, vorify facts and submit roforts and recommondations to the court. But
tho bail decislon romafns tho exclusive Erovlnco of the fudiclnry. Only a judiclal
officor may determine the conditions to be imposed on the release of tho defendant.

Tho Pail Projeot has proven to bo of ghreat valuo to individuals, courts and tho
adminlstration of justico gonerally in tho Distriet of Columbin. For the first
timo In this jurisdlotion, ft has enabled a large number of porsons to be released
on persenal bond whon, without a fact-inding projeet, thoy would either have
remained in fail or been tonde to suffer finanglal hardship to ratse a bondsman's
fee. A recent roport indicated that In fts first two years, nearly 76% of the
Projeot’s recommendations for release without monqi: ball were honored by iudges
In felony eases, aind 93% In misdomennor cases, ‘This means that almost 2100
persons have heen released beeauso of information supplied by tho Project, We
understand that the 3% default rate In Ball Pro%oot eases 13 less than that in ball
hond cascs.  We also undorstand that charges of sorlous eriminal conduct during

oriods of pretrial roleaso have shown a similarly low rato: Bail Projeot reports
ndicate that less than 2.6% of porsons released on its recommoendation have been
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3(; ol?nrggd, and that a majority of the oharges disposcd of fo dato have beon
smissed,
~ Tho Projeot enables many persons to scoure their liberty, retain their jobs,
preparo their defense and maintain family relationships, Its cost savings to the
community from climinating unnecessary detention in the D,C, Jail run te many
thousands of dollars.  Our court system is able to mako more meaningful deelsions
beeauso thoy can bo based on information not proviously available. Theso results
olearly demonstrato the deslrability of cstablishing the Projeot as a permanent
independent agenoy in tho Distrlot of Columbla.

In urging enaotment of H,R. 15005, tho DePartment woutd Hke to suggest
several changes to brinﬁq’ the languago of tho bill inte ine with the Bail Reform
Aot pravisions of 8, 1357, and to mako its provisions effestive in the full range of
oriminal cases whioh arfse in the Distriot of Columbia. First, we fully agreo with
tho bill's impoesition of criminal penaltics on persons who flee after being roleased
under 1ts provisions. Seotion 11, howover, appears unnecessary to achiovo this
Bul}wse since the newl,}r)rovlsed federal bail jumping statute, 18 U.8.C, § 3150, will

o fnlly applicable to District of Columbla courts as soon as the Bail Reform Aot
hecomes effeotive,
. SBecond, we fully agree with H,R, 15065's effort to glve oredit aqalnst sonteneo
for all time a defondant spent in custody prior to commeneing service of that sen-
tence, But such s provision, applicablo to D.C,, Is already contained in the Bail
Reform Aot passed yesterday by the House, To tho exfent that Sectlon 10 of
H.R. 15005 differs from 8, 1367, wo much Prefor the text of tho latter,

Finally, wo urge tho delotion of that ungun¥o in H,R. 16005 which would
preclude the Ball Agenoy from assisting courts in' Intoxication cases and traffio
violations, This limitation would mean that although tho Agenoy could furnish
information to holp roleaso persons charged in oven the most sorious cases,’ it
could do nothlng to avoid jall for persons charged with an important group of
lesser ¢rimes, Offenses such as drunk or reckless driving, drlvinf; without o
pormit, driving aftor a pormit has been rovoked, or leaving the seenc of an ageldent
often give risc to relatively long perfods of dotention for want of ball, During
19685, D.C, Jall records indicate that 271 dofendants wero dotained on those
charges, A sample of a roximate‘#v 5% of thosa defondants avoraged 24 days
in dotentlon, Tho jail lists for tho first t'imzo months of 1088 indicate that somo
traflic detainecs spend up to four months in dotention, Indeced, dotention in
traffio cases 18 moro widespread and longor in duration than for an{ D.C, Brang
g?et’lsc]aiexﬁe itintoxlcatlon cases, Wo thorefore urge tho elimination of Seotion

0)'a limitation, _

l)n conoclusfon, we boliove that H.R, 150656 r%)resents o_highly desirablo and
much needed addition to the bail systom of tho Distrioct of Columbia, _Its onaot-
ment appoars to be a matter of considerable urgOnO{l because the Ball Projeot is

oing out of business at the end of this month, “If thero is any way in which tho
opartment of Justico can assist your Committee in its furthor consideration of
thig important bill, wo would be happy to be of servico. -

Mr, Freep, Thank you, sir.

I belisve that Judge Danaher and the witnesses who heve preceded
mo have covered the necd for this legislation abundantly. And I
think it is fair to say that the great advances which have beon made in
the District of Columbin over the past several years in the bail systom
might never have taken place were it not for Judge Danaher. And I
would like to ﬁay honor to his work today. . .

I would in the course of submitting this statement like to make just
a fow comments about the provisions of the bill.

The Department of Justice completely endorses Judge Dancher's
suggestions with respect to amending the Section 3(e) of the bill to
remove the limitation on Agency assistance to judges in intoxieation
and traffic violations, And I believe the committee will find at pages
161 through 168 of the hearings conducted by the Senate District
Committeo an e_x;ganator statement, which we prepared in con-
junotion with the bail project representatives and local law enforee-
ment agencies, designed to show what the addition of intoxication and
traffic cases would mean in terms of the slight extra burden on the

Agenoy.,
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There are actually only about five hundred cases a year in which
persons charged with either of these offenses would be in great need
of the Agency’s services and would have been oxcluded by H.R.
15065 before udge Danaher’s amendment, 1In other words, thore are
only five hundre peoFle who are detained each year for want of bail
in connection with such offenses. Judge Danaher’s amendment would
secure the services of the Agency to assist in bail determination with
regard to those people.

ith respect to the Bail Reforin Aect, which the House passed
yosterday, 1 think it is fair to say that Sections 10 and 11 of the bill
‘which are pending before this committee today ave probably not
necessary.

Both the bail-jumping provisions of the Bail Reform Act and the
Provision for oredit against sentence in that bill passed yesterday are

ully. applicable to ail courts and all offenses in the Distriot of
Columbia., o

The provisions of Seotion 11 of the bill before your committee
today are almost identical to the Bail Reform Act, It would be
virtually & re-enactment to include bail-jumping provisions in this bill,

With respeot to the oredit against sentence provisions, I believe that
the bill ponding befors this committes todny is inconsistent with the
provisions which as amended by the House Judiciary Comniittee last
month were adopted by the House yesterday. And I think from the

oint of view of the Department of Justice we would ses no need to
mve any further enactment with respect to credit ngainst sentence,

We believe that all oredit should be given administratively for all
time spent in detention prior to the imposition of sentence in the
Distriot of Columbia under the Bail Reform Act,

Mr, Wuirener, Now, that is the pomnt I raised with Judge Dana-
her, There is a difference in the language in this bill and that con-
tained in the Bail Reform Act. In the Bail Reform Act the Atpmeir
(eneral gives tho credit for the perlod of incarceration. In this bil,
the trial judge does that. So it is not the same provision at all,

Mr. Freep, It is not, Mr. Chairman, And I believe that the
reason why the House Judiciary Committes made the change from
having the judge give credit against sentence to having the Attorney
General give cradit against sentence was for the purpose of making it
an administrative determination, so that everyone would ruto-
matically receive credit for time spent in custody,

This was designed to make the Attornsy General give that credit
by statutory directive rather than leave it as a_matter of judicial
discretion, The Attorney General has responsibility for custody
of all persons detained in the District of Columbia. The provisions
of the Bail Reform Aot make it clear that that Act a glies to anything
done by o iudge of the Distriot of Columbia Court of Genoral Sessions,
and that the term *offense’’ include violation of any Aot of Congress.

There are several other differonces in that credit provision, if the
committee would want to go into them. But all the differences
would be removed if the Act passed yesterday was simply loft intact
with respect to the District of Columbia.

Mr, Wuirener, You feel that if we left sections 10 and 11 in this
present bill that there would be some confliet between the two Acts,
that is, the Bail Reform Act and this Bail Agency Act in the Distriet
of Columbia which would give trouble to the courts?
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_Mr. Freeo, With respect to Section II, I believe there would
simply be a duplication. With respect to section 10, there would
be an inconsistency between the two statutes, Federal prisoners in
the District of Columbia would be treated differently, and would be
%}v.en less credit than Federal prisoners in any other district in the

nited States. And I believe for that reason that it might create
some serious problems. ,

Mr, Warrener., Have you discussed this with Judge Danaher?

Mr. Freep. I have not had an opportunity to do that, sir.

Mr, WHITENER, You know, as he pointed out here this morning,
he and the other judges of the Distriet of Columbin have met on
this bill, and have all approved it as written. I think if you wouldn't
mind doing so it would be well for you to mention your contentions
to judge Danaher and let him, and the other judges, get some com-
munication in writing as soon as they can. It may be that they
would agree with you, If they have a strong fecling to the contrary,
then the committes would have to referce between the Justice De-
partment and the judzes, I suppose,

Mr. Freep. I would be happy to take this up with Judge Danaher,
snd furnish o communiontion to the committee. .

. Mr, Whrrener, I am sorry that he had to leave because of his
judioial duties, otherwise we could ask him here today.

Are there any other su’ggestions you have, Mr, Freed?

Mr, Frepp, I don’t believe there are any others that the committee
need to take u]i its time on today. )

But I would like to volunteer on behalf of the Department of Justice
to nssist this committes in any way in granting early approval to a bill
to create a bail agency in the District of Columbia,

Mr. Wuirenss, Do }ou as & spokesman for the Department of
i]uqticgi aggee that the Juvenile Court is properly omitted from this

islation

Ar, FrReEp. We have not made any special inquiry into the need
of the Juyenile Court to be included in this bill. However, I think in
terms of background, the Juvenile Court was never ingluded either in
the Bail Reform Act or in this bill beeause the Juvenile Court has never
had n bail system as such, Money bail is never set, And it is my
understanding that the staff of the Juvenile Court make an individual
determination in the cnse of each juvenile to determine whether and
on what conditions that juvenile can be released into the custody of his
pavents or into another institution. It has not been brought to our
attention that the Juvenile Court would need the services of a bail
agency.

It would be my personal belief that if the services of the Juvenile
Court are inadequate to conduct the kind of background investiga-
tion needed to sot proper terms and conditions of relense, that de-
ficioncy should be made up by augmenting the staff of the Juvenile
Court rather than imposing an additional burden on the bail ngency.

Mr. Wrmitener, Do you mind taking that up with your colleagues
in Justice and let us havo some communication with them?

Mr, Freep, I believe that Mr. Molleur has somo additional
romarks, Mr, Chairman, But if the Dopartment of Justice has nn?r
additional views on the Juveniloe Court, I will be happy to furnish
them promptly.

Mr. WurteNer, All right,
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Mr, Morteur, Mr. Chairman, in view of thiat question, I would
just'like to point out what I think is pertinent here; because it was
askod twice this morning, Last fall I had an extensive mesting with
Judge Morris Miller of the Juvenile Court, And at that time we
discussed the necessity and the need for extending the projeot's
activities into the Juvenile Court. And the Judge-told me that—
outlined these speclal Frocedures which the Juvenile Court ‘had for
recognizancoe reloase of juvenile offenders, and sonic of the adult
persons’ that come beforo that court, And therdfore he indicated
to me that he did not foel that there was any gpacial need for the
project to oforate in that court, S

Mr, WiireNbRr, Thank you, Mr, Mollsut. ‘ L,

Now, Mr. David Bress, United States Attorney for the Distriet
of Columbia. o

We have kept you quite longer than we should have.

\ .

STATEMENT OF DAVID BRESS, ESQ., U.8. ATTORNEY FOR THE
DISTRIOT OF COLUMBIA - '

Mr, Bress, In view of what has beeh said, I have very little to add.
[ think the bail agency is desirable, oven without the Bail Reform
Act. With the Bail Reform Act I think the bail ageiiy bill is
indispensable.

With res;i)ecb to Sections 10 and 11, it is my opinion that it would
be undesirable to add Section 10, leave 10 in this bill, in view of thé
differences batweon Sectlon 10 and its' parallel provision in the Bail
Reform Act. I think that there is-an inconsistency between the two.
Under Section 10 a sentencin 'jﬁd%'e is required to give credit for pre-
trial detention, And if he does that, under the Bail Réform At it
may well be that the Attorhiey Géneral will also be called upon to
glveeredit. I think that one or:the other ought to do'it.

Since we now have the Bail Reform Aet passed, I think we ougll)ib
to leave that subject alone and let it be handled adminlstrativellly y
the Attorney Qeneral. It seems to me In principle that it will be
fairer if it is handled administratively, and the judge would then be

im};osing the sentence without regard to pre:trial detention.

: am satisfled that thore is nothing additlonal that I need sey in
support of this bill,

1, Fuqua, Mr. Bress, Is it your oplnlon that both Sections 10

?ggﬂé% in toto should bs deleted in this bill we are corsidering now,

Mr, Bress. Yes, sir, I think so, in view of its inclusion in the Bail
Report Act. . _ .

r. Fuqua. And that is because this is covered in the Bail Re-
form Act?

Mr. Bress. Yes, sir.

Mr. Wiirener. My, Bress, of course you know that in the House
Judiciary Committee thint the problems of the incarceration oredit

rovision—and it is much broeder in Section 10 of this bill, because
it not only applies to oriminal offenses, but it applies to criminal
acts, which, as we understand it, mean that in the case of a orjminal
intent, or I suppose quasicriminal aotions, that this oredit shall pre-
vail as well, I think maybe this {s desirable in the District of Colum-
bio and elsewhere, that it has to be done. But we will take into
account your recommendations and those of Mr. Freed.

65-212 0—60-——-5
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With res ttotheapodﬂadomh preseatly being studied by my
office and ?ﬁtmt of Juat,toe. 'Tre?ret to inform yoy that neither the.

epartmantnor vearrlvedataﬂmlpou ion respecting all aspects of the hill,’
However, as a preliminary comment, I note that mn 11 (2) md (8) of the
bill has the eﬂeet of rendering misdemeanor violtions of 4 prosecutable
within the sole jurisdiction of the Unitad States Attorney,. notwlth-hnding aomn
of the violations will pertain to substantive erimes within the prosesu
diction of the Corporstlon Counlal, o8 provided for in Sections 3 (b) and 11 (o)
of the bill. It would g)er be more consitent with the adminisiration of
juatioo slready established by Congress if Section 11 (2) and (3) would be so'
worded as to oause the Corporation Counsel to retain juriediction of thase matcers. -
ruulﬂng from zu-osecutiom instituted by him, as delineated in 22 D.C.C. § 101,
in whie be maximum punhhment is a fine oniy,; or imprisonment not ex-

one Dumct C‘olumbm v. M et al, 113 U8
304 B, 2 843 (109 stk .,#I

U, App D.C.
ﬂ§’228 ¥ 2 34 (1055),
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32. DISTRIOT OF COLUMBIA - BAIL AGENOY

~Mr, Warrener, Now we will hear from Mr, Knelpp, We have a
sb‘nt«eme;if or ‘report from the Commissionsrs, which will be niddeé a
- parb of the record at this point, - . ..

‘(The letter referred to follows:) : o

' " 7 (JovERNMENT oF TaB Distrior or Copumpia,

. : Execurive OFrios,
Washingion, June 7, 1966.

ey

Hon, Joun L: MoMituay, = .
Chairinan, Commiltes op the Distriet of Columbia,
U.8, House df Representatives, Washinglon, D.C. ‘ . ,

Dear Mgy, MoMiLean: The Commissioners of the District of Columbla have
for report H.R, 15085, 89th Con?lgs%, a bill “To establish a fact-reporting ball
agenoy in courts of the Distrlot of Columbla, and for other purposes’’ .

Tho bill oreates an independent bail ugengy to seoure data and ?arovlde for any
court or judiotal officer in the .Distrlot of Columbia reports containing verified
informatlon concern!nscgl any inc,llvl'dual with Mfcot to whom a bail determination
is to bo made. According to scotlon 3 of tho blll, the terms '‘judloial officor” and
“ball detormination’ have the followlng respective meanings: - )

"Phe term ‘Judlofal officer’ means, unless otherwiso indicated, tho United States
Court of Appeals for the District of Columbia Cirouit, tho District of Colymbin
Court, of Alpt)eals, the United States Distriot Court for the Distrlot of Columbia
and tho Distriot of Columbia Court of Goneral Sessions, or ang.judﬁo of any of
aald courts, 'aUUnlted States Comuissionor qnd‘ when ﬁppllca le, the Suprome
Court of ‘the' United States or a Justice therbof.’ :

© “The torm ‘ball determination’ means any order by any judlelal officer respeot~
ing the Smountg of ball, or.terms and.conditions of releaso of any porson arrested
in"the Distrlot’ of Columbia for any offense excopt a chargo of Intoxleation or
trafio violatidn, and shall Include & like order respeoting #ny pergon déemed to bo

~—=a matorlal witness in‘ary ‘oriminal proceeding in the Distrlot of Columbla,”

The agﬁenoy established by the bill is reciulred, floxcept when implacticable”,
to interview persons detained pursuant to law or charged, with. offenges in the
Diatriot of Columbla, who are to appear before a U.8. Commissloner or whoso
¢ases arose in or firo before any. court of tho Distriot of Columbja, The agonoy
is to Indepondently .verify 'information obtalned from such interview, secure the
person’s prior criminal record from the Metropolitan Police Department, and
repate a written report of such information for submissfon to the appropriate
udiolal officer. The afenoy is authorized to present such report to the appro-
priate judicial officer with or without a recommendation for release on personal
recognizanco, personal bond, or other non-financial gondition, but without any
other recommendation. - It must alsy provide copies of such report to the United
Btates Attornoy, to the Cort)or'at!dn- oungel if pertinent, dand'to counsel for tlie
' {Jerﬂbn who Ig tho subject of the repott, The report must at least includoe Informa-
- tlon concerning the porson acoused, his family, hils con)munity ties, resldence,

P em&%ﬁx‘nent, and prior orlininal record, If any,

niformation contained in' tho agonoy's fiis, présented fn-its report, or

divulged during ‘the course of any hearing, is to be used only for the purjiose of
a ball determination and is to be otherwise confidential, It capnot be made
subject to court process for use In any other proceeding, Tho agonéy {5 to fune-
tion under the authority and bo ﬁons!ble to a five-member oxecutive com-
mitteo conslating of tho respeotive chlef judges of tho United States Court of
Appeals for tho Distriot of Columbla Circult, the United States Distriot Court
for tho D}%ﬂp; of Columbla, the Distriot of Columbla Courl of Appeals, tho
Distriot of Columbia Court of Goneral Sesslons, and a fifth member to bo selected
by the four ohiéf judges, ‘ . )

The bill provides for the appointmoent of a Director of tho agenoy, sélocted bgv
the exscutive committec, whose compensatioii may not exceed that of o (38-15.
The bill also grovides, in seotion 7, for the employment of agengy porsonnel, In
this repl;ard, tho language of seotlon 7 appoears to-bo somewhat involved, and tho
Coimmlssioners belléve it deairable, from’ the standpoint of floxibility and clarity
of expression, to amond saction 7 to read as follows: . Co

‘118gg, 7. Subject to such polleies ad the oxédutive cormmitteo may establlsh,
the Ditector shall employ and compensate such personnel as may bo riduired to -
earry out the functions of the Agenoy. Such compensation shall he at rates
provided for similar work under the Classification Act of 1940, as amended.”

Bection 8 of the bill mt&im tho submission to the Congress and to the Adminis-

trative Offico of tho United States Courts of & report on the agenoy’s activities.




DISTRICT -OF COLUMBIA BAIL AGENCY 83

Sgotlon 9 authorizes appropriation of aych suma as may. bé required for the obera-
gl&nteofého rggeriéy, bopgo gisbnmg b;. tho-Administlya.tin 3m¢a of .the Ugited
g Courts, ) ' : '
Saotion 10 provides that porsons convloted of offenses in the District of Caljim-
bin Court of Qoneral 8esstons or In the Unfted States Distrlet Court for thé Distrlot
of Columbhja shall bo glven orodlt towatd the sorvice 'of such-bantence as may be
imposed for any days spent in custody while awalting tilal, or prior.to the fmpoal-
tion of sentence, if 1t should appear that such Person was so Incarcorated solelly
beoauso-of his finanoclal inabllity to provide ball. The Commissionors bolleve {t
only equitablo that a person who has besn sontenced to Imprisonment after ha"vlng
been held in oustody In connection with an offense should receive credit towar
the service of such sentende for the days spent In custody whilé awaiting tHal or
prior to the imposltion of the sentence. . . ' e

Seotion 11 provides ponalties for persons who wlllfulir fail to appear befors a
judlclal officer as required by the terms of a bail determinagion. Seotion 12 pro-
vides for the effactiVe dates of tho varlous provisions of the bill,

One feature of the bil] is of conslderablo ¢oheorn to.tho Conimissioners, They
note that the definition of "bail determination’ has the effect of exeluding. fom
the aovera%e of the bill persons charged swith the offense of intoX{eation or with
a trafilo violation, The Commissioners bellove that anyone who ig held in oustody
on a oharge of intoxloation or for a trafl violatlon, by reason of his belng unable
to post ball, should be aitb?eot to the provislons of the biti In like manner_uiipers‘ons
charged with-other, and perhaps more sorlous, offenses,  Acdordingly, the Com-
missioners recommend the delotion of the phrase except a oharge of intoxioation
or traffig violation' where suoh phrase ospurs !F lines 21 and 22 on paﬁe 2 of tho Nill.

The 'Commissidnors generally favor tho pr néﬂ)ja thiﬁa blll in the bellef that,
when determining whether un acdused personi ‘or'hiatdrial witness should be on-
larged on ball, the eourt or judiolal officer should have available full tnformation
respecting such o t;))emon. coordingly, the Commissloners favor the enactment
of the bill, preferably with the amendments they have suggested, ond partioularly
the amendmient reecommonded in the ‘pfoeeding' paragraph, e e

The Commissloners have heon adviséd by the Bureau of the Budget that, from
the atand})olnt of the Administration’s program, there is no objestion to'the sib-
mission of this report to tho Congress. : :

Sincerely yours, . , .. :
B : Warrer N, ToBRINER, .
President,” Board of Commissioners, Districl of Columbia,

STATEMENT OF ROBERT F.KNEIPP, ESQ, ASSISTANT
'OORPORATION- OOUNSEL, DISTRICT OF COLUMBIA

Mr. Knerep, Mr. Chairman; as the Commissiohers have indicated
in this re;;lorb to the Committes of Jurie 7, 1966 they favor thé eitact-
ment of the bill. _ : ‘ L

They did, however, propose two amendments, One of them to
Seotion'7 to make the personnel features mora floxible,” And this was
backed by the Bureau of the Budget, -The Bureai of 'the Biidgst
feels that Seotion 7 of the bill was a littlé too infléxible in itd' langidage,
%nd théay would prefer the atiendment set fosth in 'i}hé Comiiissidfers’

é or it . . . Vo, l‘...:-._-.,‘ ien '.‘. e g N .
© Mr: Warrener, 'What' pago:{s'that? - - ' et

'Mr. Knerep,' It is.on page-thrée of thd Condinissioners’ Report,
which offers an amendment'of Seotion 7 ‘of'thé: bill appearing ohi Ppage

[ o

six, = co
< Mri WarreNer.: All'vight; i, 000 ob S e g st s et
‘Mt Knetep, The other' amendmetit the Coliviilssiohers have pro-
posed is that in part-offeréd by Judgs Danahét, stiiking'in linds 21
and 22 on page-2 of thé bill t,ha‘phrase;"‘féi«‘;‘eﬁt‘i{l chdiiges of intoxloa-
tion and traffic violationg M o uet bt e e
The Commissioners saw no reason why persons held in eudtody for
failure to make bail should not be subject to this bail determination

in like manner as persons charged with other offenses.

b

- -
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+.Mr, Wiirengs. What you.are saying is that the suggested amend-
a?gft o?f Judge Danaher ig'iii iné with the thinking gﬁ the Comimis-
. sgiopers? . . . o e
- Mr, Kngipe, - The fixst partof it, sir.  The second part, the addition
of & sentence in.line eight on page three, which Judge Danaher offered
the committes: -~ T . - .
Such interview, but only when requested by & judioial officer, shall also be under-
takon with respeot to any person oharged with intoxication or & traffic violation,
1 feel that that would be agresable.to the Commisslonérs, It does
lend some control over this vast amount of business that the District
has with respect 'to intokication and trafflo violations, - As Mr. Freed
has said, the additichal number éf cases would be about 500, as esfi-
mated. And the additional cost based on the present budget of the
bailz(})rojecb agency, or bail agency projeot, axid the number-of cases it
handles, would come to aroung $10,600 additional over and above the
cost of thé bill without sich an ‘amohidment, S
Other than that point, sir, T have nothing further tosay., - -
Mr, WHITENER, Mr.,Kneipp, I-might tell you that in the diseussion
of the bill before it was finally drafted; it was suggested that:to require
this bail '&genc'{' to make an ihquiry into every public ditnkenness
case or of speeding or minoF traffic case, would bring &bout such a sky-
rooketing .cost of operation -of the bail agency that we could not very
well defend it on the floor, Now, I can see where the term “traffic
violation” may be too broad, because there are some rather serious
offenses that can be called traffic violations, And I think that with
Judge Danaher's suggestion you. can avoid thet matter of having to
have the bail agenc function every time someone is locked up for sonie
little petty publio dtunkenness case or running a red liglit or speeding
or that'sort of thing. 8o perhaps his suggestion is best. The Judge;
if ho feels that this is & case of such seriousness that it requires informa-
tion upon which he can form a'judgment as to the bail procedure that
he fg!}pyg,‘,that that would protect the taxpayerfrom an unnecessary
expenditure’of mohey. S _
. Mr: Knzipp, Mr, Chairman, most of these cases of intoxicption or
traffic violation are of.a very minor natyre, and they are disposed of
very'quickl(?v. It would, only bé an unusual kind of case where the
judge would want to hold thqg_gamon to bail that this would come into
operation, And it is that kind of case that we estimate is in the order
of perhaps five 'hunc‘l‘ggd a year orso.. ., . o S
Mr, Wairener, You are thinking now, I suppose, about-cases as
hit-and-run. drivipg, or:negligent homieide? . ... . =~ .. ... .
Mr. Kneier, Or perhaps spee«dmﬁl and things of that,;sort—
traffi¢ violations other than those prohibited by.%tatu_te, violations of
rfglde%tiﬁ:. ,pdé)p.l;@d,.by, thgl ({‘ggnmiasionﬁlxjs.,' .:jl‘ﬁ oi thing:i you .mbeilll-
tioned, hit-and-run; personal -injury, -reckless. driving, . driving . while
dh?ﬁk, ‘this kin 6} "tﬁ% is prc:llfﬁ)ibed by statute, And the indi-
viduals would probably be held on.many :of; those, And:.at. that
ppé%,, the ,iud%g yyould .agk- fprz:pbjﬁ.gggl, determination, - But' the
ordinapy. run-of-the-mi apeedmtg‘ and : {“mkgﬁ““;“*“"' et ine
T Mr. WriTENER, You.are not suggesting.that .in: each arrest,iye-
ar%%sé 0',5 tﬁeggﬁenaa,‘ that there sghoulrf .be this ball .fact-finding
pro urer ., s T A A P Peeren bt
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. Mr. Knerer, No, sir.  Only those miore serious cases in whicli the
LucéFa feols the person should be held to bail and then ask- for this
ail determination, o o o
- Mr, Wirteiver, Gentlemen, we appreciaté your coming' here so
much. Weé know that we liave the legal lights of the Capital City
with us this morning. And we appreciate the good work that you
have done; -+ - .- R e Foo
And I want to take this opportunity to say in public, Mr, Brass,
that some of us have been very greatly impressed with the work that
{ou and your Department have beenidoing. A.case has been brought
o my attention by a constituent which reflects.credit on the work: of
?our office. And we appreciate the good work thit you are doing
n law enforment. . L R
And we, alwa?vs appreciate what Mr, Kneipp does to help us in the
consideration of these technioal legal bills, - .
d you gentlemen from the law schools and the Justice De-
partment have been, very helpful to us todaﬁ. .
. I think if we. could, as-soon as possible, though, get this informa-
tion - that- we have talked: about 1nformaﬂy here, that it would be
helpful to us, because I am personally very anxious, and so is. Mr,
Nolsen, to move this bill as fast as we-can. .
{Subsequently, the following.rescommendations were recsived by the
Committeer) ~ - - L LT
o Distrior o CorLumpia Baih, Proseor, .
. Washinglon, June 8, 1966,
Hon, Basi, L. WHITENER, - Lo . < .
Commites l!{ar the District of Columbia, . . :
House of Represenialives, Washington, D.C. . L
- " DpAr-CoNaressmMaN WaHITENER: Pursuant to a convorsation of June'8,'1088,
betwéon Judge A. Dansher and 'Mr, James T\ Clark, we are sshding to-you our
comments concerning guestions raised by you and Congressman Fuqua® during
the hearings on H,R.- 16085 and H.R. 156242, In addition, this lettor-contains
a restatoment of the other amendments preserited by Judge Danaher, the De-
pgitilme!?:a%f Justice and representatives of the D. C. Ball Project who testified
ﬂ B n " * T 1 . . .
We are au%florized to stato that Judge John:A, Danaher has discussed cach
of thege amondmonts with-ug and has no objection to any of them, _Your office
was notified by Judge Danaher that pursuant to your - instruotions we have
met and agreed upon the suggested changes listed herein, - oo
Wea thus unanimously. propose that the:following changes be made in-H:R,
160856 and H.R. 15242, and that these changes as agreed to by us-and Judge
Danaher shall be.in Heu of tho.suggested ohanges contained in our respectivo
statements jnoluded in the hearing rqq,ord yesterday morning, .

Ce e f-»Pagfﬂ,*h'mslI-hnﬁﬁg e R |
. Doloth Ané phtass Staktig on Jitis 51 Moxoept & dhiarge of Intoxication o¥ traffic
violﬁtlén,"ah%h R S g4 c.ep e T
T T P -Page 8, livie 8 , L IS
'thﬁ.el%h} the'phitase “any/"potitt in thi Distrlot of’ Colilmbie? and Inigert i Uiy
Nereof: - ti T MRS
' Hany colitt namtd in 8d¢. 3(a) ol this' Act. ~ SucH Infervlow when rpdquissted
by a‘ﬁ;ﬂlcfal 'offiéet shall also b(a uﬁﬂerta%;qn,wlth respest to any pergorl{?c arged
with, Intoxigatlon or traffic violation.” s L
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 Page 4, line 8

Btrike lines 3 throu h 7 dnd insert lisu thereo! the' roilowin -

"(b) Tho agenoy when requested by an ap llaw court orn judge pr just!oé
thereo!, or by any other judiclal officer, sha rt a8, provided In
seotion 4(a) ﬁs oting any peraon Whoso oaso 1q hdin be ore any such appel-

0

late coukt o1’ fal otﬂcer oi- ln whose behalf an appliua fon for a batt determ né-
tlon shall have beeh eub
Commenoing on p 3 lino 18 and contlnulng on pago 8 tbmugh line 25,
Seo, 11,

strike out Seo. 10(a), %
n leu thereof insert the following:
"8e¢0. 10, The Ball Reform Aot of 1966 shall & 1_)p ly to an&) person detalned
pursuant to law or charged with an oﬂense in the Distrlet of Columbfa.”
Renumber Bgo, 12 to read “Seo, 11."

VYeary truly yours,
y vy " DAniEr J, FREED,

Acting Direclor of the Office %[ Cri mfnal Justice,
Depariment of Justice.
‘Davip J, MoOAn'mY, I,
Asatstant Dean, Aaaociala Projmoro Law
eorgel Universily
Chairman, Dutriol of Columb Bml Pfo;ecl.
Rigaarp R, MoLL®UR,
Direcior, District df Columbia '‘Bail Profecl.

Oouunms

At o mesting betweon Judge Danalier and Mesars, Freed, MoCarthiy and
Molleur Wednesda afternoon, Juno 8, 1006, tho suggested amendments i
herelnbelow for H,R. 15066 were agreed upon as repregenting the ond necessary
changes to the bill to Insure that the ba!l agenoy legislation 8 in full agreament
with the Bafl Reform Aot of 1066, 8. 13567,

The suggested doletion on l{nes ‘21 and 22 p ge 2, Seo. 3(¢) with the au%gested
amendment to be inserted in line ,? 20, ? designed to Insure that the
1udloial officer involved In a partiou baﬂ detérmination relatin to ah Intoxioa-

{ont or traflie violation could request that tho defondant ba interviewed by. the bail
afeno staff. :The amendments will eliminate the need f or the ageno to inter-
toxioation and- traﬂio defondants whose cages wil 'pos of at the
ﬁmt hoarin in court, but wili pormit the dgenoy to assist judlo officers upon
ueat in ball determinations whioh might otherwise result in detontion.
his suggestod amondment * * * Iz designed to permit judioial officers, in ad-
dition to appellate oourt judges and justices, to ret1ueat tho agonoy to-furnish a
roport in an individual cado, It.was felt that this part!oular delineation was
necessary in light of the Bail Reform Act. While appellate jud ges certainly need
the authority to refer, thore may also arise occaslons where a judiolal ‘officor other
than an appellate jutfge will bo requiired to roview a ball determination in light of
different olroumstances in. order to {mpose eonditlons for releaso different from
thoge set.at the initinl bail determination.

With respect to the suggested amendment on pa; es 7 and 8 re arding thestrik-
ing of Seo, (a). )and a0, 11, it should bea noted that after reviewing the matter
fu ]¥| with Jud ff ana er, it was agreed that these provisions need not bo set

in full in 16065 because the credit aq {nst sentenoing and ball iumpln
rovlslona in the Ball Reform Aot of 1966 wou é be controlling In the Distrigt o

lumbfa: - Therefore; a8~ indioated 8 thd heédting, pteseht Scotions 10 (a),
and 11 were oonaldered unnecessary In H R. 15085 and should be deldted to ol
any ootnﬂiet- or co us!on Howevei-, it Yvag atgrflfdt,that the :}e[w Sec.f 131 he}r}elﬁ

ested would mako ress n roylplons a
R ori‘n Aot‘ wm& fuily %lfi?ﬂiﬁahééf A P Cy pgx‘e?nadg{ial%zq ﬁ%i-su%gg l?aw do&'
Tig 0 Giumipia, t El ml}n e
ﬂ'ﬁﬁﬂx}}o ththo Pxom?bng of e Hall Hofosin Aot o 1000 68 passed by th
ou&d of Replesentatives,' M
hzese suggestions and comments are, of ¢otires, equally applicailo to H’.R.

If thero is nothing further, we have another lttle matter to procesd

with,
(Whereupon, at 10:50 o'clock a.m., the Subcommittee proceeded to

the consideration of other matters.)
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Bair REFORM Aot op. 1006
Publio Law 89-465
(89th Congress, 8, 1357)
June 22, 1906
AN AOT
To ravis existing bail practioos in courts of the Unlited States, and for other purposes,

Be 1t enacted by the Benate and House of Representalives of the United States of
fn;ert;cggt&nﬁ,gongrm assembled, That this Aot may be cited as the “Bail Reform

ot o . .

Bgo, 2. Tho purpose of this Aot ls to revise the practices relating to ball to
assure that all persons, regavdless of their financlal atatus, shall not needlessly be
detained pending their apf;earanee to answer oharges, to testify, or pending appeal,
when detention serves nelther the ends of justice nox the pubﬁo interest,

8ro. 3. (33 Chapter 207 of title 18, United States Code, is amended by atriking
out seotion 3146 and Ineerting in Heu thereof the following new sections:

1§ 3146, Release In noncaplial cases prior to trial ‘ i

*(a) Any person charged with an offense, other than an offense punishable by
death, shall, at his appearance before a judioia!'oﬁl_oer, be ordered released pending
trial on his personal recognizance or upon the exeoution of an ungeoured appearance
bond In an amount :ﬁ)eo fied by the judiofal officer, unless the officer determines, in
the exerolse of his disoretion; that such a release will not reasonably assure the
appearance of the person as required. When such a determination.is made, the
Iu olal officer shall; eltherin lleu of or in addition to the above nyethods of release,
mpose the firat of {lio following conditions of release which will reasonably assure
tho appearance of the person for trial or, if no single condition gives that assurance,
any combination of the followin condftions:
(1) . place the porson in the custody of a designated person or organ!zation
agreeing to superviso him; .
“(2) place restriotions on the travel, assooiation, or place of abode of the
person during the perlod of release; _ . ‘
“(8) require the execution of an appéarance bond in & speoified amount
snd the deposit In the registry of the court, in cash or other security as di-
reoted, of & sum not to exceed 10 per centum of the amount of the bond, such
deposit to be returned upon’ the performance of the conditions of release;
'(4) require tho exeoution of a biail bond with sifficlent solvent suretfles,
or the deposit of cash in lfeu thereof; or ‘
(6) Impose any other conditién deemed reasonably neccssavy to assure
. appearance as required, including a conditfon requiting that the person
returny to oustody after specified hours, S N
“(b) In determining which conditions of release will reasonably assure appéar-
ance, the judiolal officer shall; on the basls of avallable information, take into
account the nature and olrcumstances of tho offense charged, the weight of the
ovidence against the aooused, the acgused’s family: ties, employment, financlal
resources, oharaotor and mental conditfon .the length of hlo residence in the
eominu ity, his record -6f ‘convictions, anci hla record of appearanch at court

pgoe_edllnga ‘or’ of flight to avold préseoution or fallure to appear at court
p’.!’ 0 ‘Ji"gjsudlqial officor authorizing the rolease of a person under this ssotion
shall {ssuo an appropriate order contaliing a’statement of the conditions imposed,
it _‘anr, hall infornt such pppsoh of the %enal,tlps applicable to violations gf .tt:e
cohd tlloqm‘bf I rélonsa and shalf adviso him that & warrant for hig arrcat will bo
Isdued Immedlately udon ahy sue wolauo?. R TR

“?d) A perton for whom conditlons of rolease ave'imposed and' who after
twenty-four hours from the time of the releass hearing continues to be detained
as & result of hia inability to meet the condltions of release, shall, upon applcation
be entitled to have the condltions reviewed by the judicial officer who imposed
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thom. Unless the eonditions of release are amended and the person {s thereupon
releaged, the judlolal officor shall set forth in writing tho reasons for requirin
the conditions impoaed. A person who Is ordered released on a condition whio
requirea that he return to oustod‘y after speoified hours shall, upon application,
bo entitled to a review by the judiclal officer who Imposed the condition. Unless
the requiremont [s removed and the person i{a thercupon released on anothor
condition, the judlolal officer shall sot forth in writing the reasons for continuing
the requirement. In the event that the'{udlo{al officer who imposed conditions
of galeasgi{.? not avallable, any other judicial officor fn tho district may review
such conditions, ’

“(&) A judiclal officer ordering the reloase of & pprgon on any conditlon speoified
in t%[s segtlon may at any tlma3 at;ﬂon‘d lifs brderpto Impose n&’dltional or different
conditions of releaso: Provided, That, if the imposition of such addltional or
different conditions results in the detpntion of the person as o result of his {nability
to meot such conditions or in the rélense of the person on a condition requirin
hgnhto rtlatum‘to custody after speoified hours, the provislons of subsection (dg
shall apply.

"(f)pﬁxformatio‘n stated in, or offered in connection with, any .ordor entered
gurauant to this section need not conform to the rules pertaining to the admissi-
ity of evidence in a court of law. e

f 7) Nothing contained in this sgotlon shall be construed to provent the dis-
goau on of any oase or olass of cases by forfelture of collateral securlty where such

isposition {a authorized by the court. o, R

““§ 3147, Appeal froim conditfons of release . ' '
“(a) A porson who ls detalped, or whose release on a pondition requiring him to
return to custody after ad)eoi ed hours ta-gontinued, after review of his ;llpp_l{oatlon
ursuant to seotion 3140(d) or'seotion-3146(e) by a judioial officer, other'than o
udge of the court having original jurisdiotion over the offense with whioh. he ls
ohurged or a judge of a Unlted States court.of ﬁfweals or a Justice of the Supreme
Court, may move the oourklhavlng original jurlsdiction over the offenso with which
he is oharged to amend the order..-Baid motlon shall be determined promptly.
by In an{ ons0 in whioh a porson s detained aftor (1).a court'denles a motion
under snbseotion (a) to amend an order !mposh}lg conditions of release; or-(2)
conditions of release have been imposed or amended by a jud%;a 'of the courthavin
original jurisdiotion over the offonss charged, an appeal nay be taken to the cou
having-a ’penate jurlsdiotlon over.such gourt, Any order so. appealed shall be
affirmed if it is supported by the proceedings below. If the order Is nat 80 pup-
ported, the court may remand the omso for a further hearing, or may, with or
without additional evidence, order the person released purauant to seotlon 3146(a).
"The appeal shall ba determined promptly. - .

“§ 3148, Releaae in capltal cases or after convieilon o

A porson (1) who is oharged with an offense punishable by death, or %2) who
has been gonvicted of an offenze and 'is elther awtlltlng_ ntonece or hag flled an
appenl or a potition for o writ of certlorari, shall bo treated in acsordance with the
provisions of sestion 3148 unless the gourt or udge has reason to bellove that no
one or more oonditions of rolense will roasona ‘]K assure that the peraon will not
flee or pose a danger to any other person or to the communlty. It such a risk of
‘ﬂlﬂht or ﬂﬁnf!@!' is believed to exlst, o if it appears that an appeal is frivolous or

on for delay, the person may be ordered detained.. The provisions of seatlon

147 shall not apply to perso _daggﬂtbed‘ in this sqotlon: Provided, That other
r l;lttqe holjudleial review of dongf_tipns of rolease or arda¥s of detentlon shal} not be
,a €0 B, v ek . N . " [ e L ' e,
''§ 8140, Reloasd of materlal witnesses - L

U1 {4 appears by affidavit that thé testimony of a pdigon’ls material In ‘any
crinilnal proceedirig, and JI it 18 shown that it may bocome itnptaetidable to seoiro
his' prezence by s0b bria,' a_judtoial’ officer shall impose conditlons of ' Felease
pursuant to seotion 3148, No material witness shall be detained becailse of'ih=
ability té comply with any cdhdftion of release it the testhiidny ‘of slich witness
oah ﬁgldé]uatg!})' & segured by ‘dopositidn; ‘and furthet deterttiol ia’ not necedsary
tﬁ'P dvent a‘fallufe of judticd, " Releaso winy 'be'delayed for a teddoriable prripd
of tinte untll thé deposition of thid witness can Ba taken purshisn}, td' thd’ ¥dtleral
Rules of Criminal Procedure. . = ¢ o nn T e
Conedep el e y- v
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% 8150, Ponalties for fallure to-appoar ‘ 9

“Whoover, havliig been reledsed pursusnt to this chaptor, willfuily fails to
a{n:')ear before any court or judlolal offfeer as'requlred, shall, sibjedt to the pio-
vislons of the Kederal Rules of Criminal Procedure, inour a forféiture of an
-securlty which was given or pledq‘\e’d for his release, and, in addition, shali, (1) If
he was released in connection with a charge of felgny, or while awalting sentence
or pending appesal or certiorar] after 'coﬂ Iotion of any offensg, he fined not niore
than $5,000 or lm]i)rlaoned not miore than flve yoars, or bog\, or (2) if he was
released in conneof o'p‘ with a, cllgége,,of misdemeanor, be finéd not more than the
maximum t)rbvided or sigh misdemeanor of imprisoned for not mote than one
ggar, or both, or (8) If he \gg& reloased for q(lﬂ:gqm ce s a material witness, shall

fined not more than 81,000 or imprisoned for not inore than one year, or hoth,

4% 8151, Contempt .

“Nothing in this chapter shall intorfere with or provent the exoercise by any -
court of the United States of its power to punish for contempt.

“% 8152, Deflnitions

"As used in scotions 3146-3150 of this chapter— )
“(1} The term 'judioial officer’ means, unless otherwise indicated, any
orson or court authorlzed pursuant to seotion 3041 of this titlo, or tho Federal
ules of Criminal Procedure, to hail or otherwlso rclease a porson beforo
trial or sentenocing or ondirg appeal In a court of tho United States, and
any ud%o of the Diatriot of Columbla Court of Gonoral Besslons; and
(2} Tho term ‘offense’ means any oriminal offense, other than an offense
triable by court-martial, milltary commission, Brovost court, or other military
tribunal, which {s in violation of an Aot of Congress and is trlable in any
court established b{ Act of Congress,” ,
bz Tho analysis of chapter 207 of title 18, United States Codo, is amended
by striking out the last itom and inserting in fiou thereof the following:
R Rt ool s o v
%3149, Releass in capllal or after convletlon,

3149, of materlal witnoesses.
3160 analties for falluro to appear.

3181, Contempt.
#3153, Definltlons.”

Szc, 4, The first paragraph of seotion 3568 of titlo 18, United States Code, i
amended to read as follows: .

#Tho gontonce of Imprisonment of any person convicted of an offense shall
commenco to run from tho dato on which such porson is recelved at the peniton-
tlary, reformatory, or jall for sorvico of such sentence, The Attorney General
shall glve any suoh person orodit toward service of his sontonco for any days
spent in custody in conneotlon with tho offonse or aots for which sontenco was
imposed. As used fn this section, tho term ‘offonse’ means any oriminal offenso,
other than a&n offenso trlgblo by court-martial, military commission, provost
court, or other military trlbunal, which Is in vlolation of an Aot of Congress and
ia trlable in an,}; court established by Act of Congress,”

8ro. 6, (a) The first sentence of section 3041 of title 18, United States Cade,
is amended b{ Btrikin% out “or bailed” and inserting In lleu thereof “Yor roleased as
provided In chapter 207 of this title”,

(b) Seotion 3141 of such titlo Iz amended by striking out all that follows ''of-
fonders,’” and inserting In Hou thoreof the following: ‘but only a court of the United
States having orlginal jurlsdiction in oriminal cases, or a zustico or judge thereof,
gmsé adtli?i’t; to bail or otherwise relcase a porson charged with an offense punishablo

Ga 1
y&o) Section 3142 of such title i amended by striking out *and admitted to ball”’
an insertlnﬁ in leu thorcof “who s released on the execution of an appearance
bail bond with one or moro suroties”. i

&d? Seotlon 3143 of such title is amended by striking out “admitted to ball”’
and Inserting in lleu thereof ‘‘released on the excoution of an appearance bail bend
with ono or moro surcties’.

(e)&l) Tho heading to chapter 207 of such title is nmended by striking out
“BAIL" and Insetting In lleu thercof “ RELEASE",

ﬁ2) Tho table of contonta to part II of such title is amended by striking out 207,
Bail’” and inserting In lleu thereof “207, Releaso'.
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8g0, 6, This Aot shall take effcot ninety days after the date-on which it is
onacted: Provided, That the provisions,of seotion 4 shall be. appl{oable only to
. sontences fmposed dn or afber tho offestive date,
Approved une 22, 1968. o :
LY dISLATIVE Hta'ronv

Holise Report No. 1541 (Comilttes dn the Judiclary).
Sonate Re%%rt No. 750 (&'omthittee on the Ju"(litoiaf;%
COn%;easlonal Record:
olume 111, 1065 ' September 21, consldered and passed Senate,
Volume 112°(1066):
Juné considered and passed House, amended,
Jung 9, Senate conocurred in House arendments.
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80t Conaress | HOUSE OF REPRESENTATIVES { REPORT
2d Sesgion ] co No.‘154_1

BAIL REFORM ACT OF 1966

May 18, 1066.—Committed to the Committee of the Whole House on the State
of the Union and ordered to he printed

¥

Mr. CeLLER, from the Comimittes on the Judiciary, submitted the
following

- REPORT
{To accompany S. 1357

The Committee on the Judiciary, to whom was referred the bill
(S, 1367) to revise existing bail practices in courts of the United
States, and for -other Rurpose,s,.having considered the same, report
favorably thereon with amendments and recommend that the bill

do pass. . . .
’IPhe amendniénts are as follows:

Amendment No. 1 . ‘
On pagé’1, line 4, strike 186856 and insert 1966
Amendment No. 2 ,_ Co ,
On page 1, line 5, strike the language “FINDINGS AND PURPOSE",
On page 3, lines 4 and 5, strike “AMENDMENTS TO CHAPTER 207 OF
TITLE 18, UNITED STATES CODE".
On page 10, line 8, strike “CREDIT FOR TIME SPENT IN CUSTODY",
On page 11, line 14, strike *TECHNICAL AMENDMENTS',

Amendment No, 8

On pape 1, line 6, strike all the Janguage down through page 2, and
a‘?ine'3 on pixge 3, and insert in lieu thereof the %o]lrc))wing:,

Sec. 2. The purpose of this Act is to revise the practices
relating to bail to sssure that all persons, regardless of their
financial status, shall ‘not. needlessly be detained pending
their appearance to answer charges, to testify, or fpending’
appeal, when detention serves neither the onds o justice
nor the public interest, ‘

Amendmeni No. 4 . -
On page 4, strike the language on lines 1 and 2, .
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Amendment No. § _

. On‘page 4, strilkie tHe lanpiinge on lines 5 and's, sitd reword ‘cotidi-

tion No. (7} to read as follows: : Yot
impose any other condition deemied 1éusonably necessary to

assure appearance as Féquired; ineluding a condition requir-
ing that the perdon retirn to custody after specified hours,

and rénumbar the conditions so as to read:
Strike “(3)’ and insert ‘(2)"..
Strike “(4)", )
Strike ‘(5)" insert *(3)”,
Strike “(8)' and insert.“{ti;". -

)

. Strike (7)” and insert ()", _ .
Amendment No. 6 - ... .. .. .
On page 5, lines 18 Lhrouglh-23; strike-the- linguage uftor “imposed,”
down through the word ‘'condition’ und insert in lieu thereof the
followlng: o L .
A porson whio 16 otdeied relnged on & conditidh Which eqiifres
that the return to custody aftét 'specified hours shall, upon
application, be entitled to n review by the judicial offier who
imgosed the condition, ' Unlese/the requirement is removed
and the person s théreiipon released on another condition,
the jludic al officer shall set. forth in writing the reasons for
continuing the requiremeiit.

Amendmeént -No7 SIS o ! L

© On_pagé '6,"linés' 9 through' 11, stélks the languagys Bogrinning with

“eond tic%n‘n{nmb“ef" ard: ingerb iﬁ'liet_; thergof t é'fgl!dwﬁé: o

 webidibor valtilindg hini to Rk 1 ‘eustody aftor specified

hours, the provisions of subsection (d) shall apply. . .

Amendment No. 8 ‘ R
On page 6, line 22, strike the langunge and insert. in lieu thereof

the following: ‘ '

a condition requiring him to return to custody aftér specified .

IR

_holitd I8 coritinued, after

Amendment No. 9 . .
On:pags 7; line 21, strike the word “waiting"” and insert the word

“awaiting’. g Coo

Amendment No. 10 . .
On‘page- 8, line 21, strike. the language: “§ 3150. Violation of

conditions of release’’ and insert in lieu thereof: - = . .

“§ 3150, Ponaltleg for failute to appear. ., .
AmendmentNo. 11~ .. . -
On"'p‘tiga" 9,"11n‘e,“19, after the . word “férson’, insert ‘the: words
“or coutt. - o o n - S
Amendment No. 18 IR,
On page 9, line 21, insert between the words “to” and "release’ the
words “bail or otherwise’” and stiike the word “for' 'and insert in Hait
thereof the word “before”. : Y e

i
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Amendment No. 13
On page 10, following line 7, delete” 3150, Violation of conditions
of release.” ond insert in lien thereof:

#3140, Penalties for fallure to appear,

Amendment No. 14

On page 10, lines 14 and 15, delete the words “Any such person
shall be given” and insert in lieu thereof the words “The Attorney
General shall give any such person”,

Amendment No. 16
0':} page 10, line 16, after the word *“offense”, insert the words “or
acts”,

Amendment No. 16

On page 10, line 17, insert a period nfter the word “imposed” and
delete the remainder of the section through the word “judgment.”
on page 11, line 8,

Amendment No. 17.
On page 12, after line 14, insert a new section 6, to read as follows:

Sec. 6. This Act shall tnke effect 90 days-after the date on
which it is enncted: Provided, That the provisions of section
4 shall be applicable only to sentences imposed on or after the
effective dute.

PurroseE OF THE AMENDMENTS

Amendment No, 1 is n technical nmendment to correct the citation
of the act so as to be current,

Amendment No. 2 is u technical draftihg amendrient striking head-
ings ns contained in the Senate version. Since the bill contains
amendments to title 18, United States Code, which have been codified
and enacted into positive law, there is no need for these headings,

Amendment No. 3 delotes the findings ns contained in the bill but
retains as section 2 of the amended version the purpose of the legis-
lation, It is the opinion of your comniittee that findings arve not
necessary but in order to emphasize the legislative intent and to
afford adequate guidelines for the administration of the bill, the pur-
~ pose of the act should be retained, _

Amendment No, 4 eliminates as one of the conditions IHmn which
a defendant may be released the placement of the individual uiider
the supervision of a probation officer, Since the probation officer is
an arm of the court, who, under normal circumstances, only enters into
a case alter conviction, your committes is of the ppin{on that in order
to avoid any possibility that any constitutional right of the defendunt
be invaded this provision should be deleted. Tt is obvious that if a
probation officer assumes the responsibility for a defendint where a
case has not yet been disposed of, he would necessarily make inquiry
concerning the defendant, In view of condition No. 1, which nuthor-
izes the placing of a person in custody of n designated ngency or in-
dividusl, there does not n%peur to be any need for the use of a proba-
tion officor, Moreover,: the use of a probation officer would involve
additional diities and might require additional personnel.

Amendmont No. & eliminatés the condition No. 4 requiring the
return to custody nfter daylight hours under designated conditions,




48 DISTRICT OF COLUMBIA BAIL AGENCY

However, it does permit under condition No. 7 the imposition of any
other condition deemed ressonably necessary to assure the appearance
es required including a condition requiring that the person return to
custody after specified hours, In the opinion of your committee, the
phrase ‘‘daylight hours” is too goneral ard vague. If the Eu‘r 080 is
to release a man from custody so that he may be émployed, there is
no certainty that his employment would bo limited to daytime,
Therefore, in order to provide tho judicial officer or court fixing the
condition of release with groater flexibility and discretion the use of
the term “specified hotirs” is afforded,

The remainder of this amendment is technical so as to conform the
nu:lnlgering of the conditions in accordance with amendments Nos. 4
and 5.

Amendment No. 6 is to conforin the language of section 3(d) with
the language inserted by amondment No. 6.

Amendment No. 7: This amendment to section 3(e) is to conform
the language contained thorein as provided in amendment No. 5.

Amendment No, 8 is also technical so as to conform the language of
section 3(g) with the language provided by amendimerit No, 5,

Ameln’dment No. 9: The pufpose of this amendment is merely gram-
matieal. o

Amendment No. 10: This is a technical amendment rewording the
title of the proposed new section 3150 of title 18, United States Code.
In the opinion of your committee, the lanﬁuage, “Ponalties for failure
to appear,” is a more precise wording of the substantive provisions of
the proposed section than “Viclations of ¢onditions of release.” This
amendment makes no substantive change in the provision itself.

Amendiment No. 11 adds to the definition of the term: “judicial
officer” the phrase ‘or court”. Since the act includes a judge of the
District of Columbia court of general sessions in the definition of
“judicial officer”, it is necessary to add the words “or court”” because
those judﬁes sit as committing magistrates for felonies to be tried in
the U.S. District Court for the District of Columbia.

Amendment No. 12 is a technical amendment to conform -the
language to inelude not only bail but to otherwise release a person
before trial instead of limiting the language merely to the release of a
person for-trial, The amendment makes no substantive change,

Amendment No. 13 is a technical amendment to conform with the
language inserted by amendment No. 10 so that the chapter analysis
will be in' conformity with the heading of the new section 3150 of
title 18, United States Code,

Amendment No. 14 directs that the Attorney General give a person
credit for time served in custody prior to his conviction, Upon
imposition of sentence, the convicted defendant is turned over to the
custody of the Attorney (leneral and, therefore, from the adminis-
trative standpoint the Attorney General should be the individual
who would give the eredit to the convicted defendant, The purpose
of this amendment is to make the direction moraspecific,

Amendment No. 16 would insert the phrase “‘or acts” so us to include
not only the offense but alao aets for which sentence was imposed as
& basis for credit toward service of a sentence for days spent in custady.
The purpose behind this amendment is to cover a condition whers the
defendunt may have been airested for a crimé but subsequently is
convicted of a lesser crime; thus, under the amendment, aven though

-convieted of ‘4 lesser crime, he {s given credit for-the tine spent in
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custody ‘while awaiting trial on the charge of a greater crime. It
would also permit the giving of credit for time spent in custody while
awaiting trial where a defendant may have been originally arrested
and held in custody on a State charge and eventually turned over to
the Federal Government for prosecution of a Federal violation,

Amendment No. 16 would eliminate the provision of the act which
provided that where a person who hus been convicted of an offense
and is re?uu'ed to pay o fine, there shall be a deduction from the
amount of that fine a sum equal to the wages for an 8-hour workday
at the Faderal minimuin wage, multiplied by the number of days that a
person spent in custody prior to conviotion and pending an appeal for
the offense for which the fine wag imposed, Provision is made also
that no such credit shall be given if the judge in iniposing the sentence
of imprisonment or fine takes into consideration the number of days
spent in custody in connection with the offerise for which such sen-
tence or fine is imposed and so-records in his judgment.

This language providing for-credit against fines has been eliminated
as unnecessary and-in‘apg‘ro‘prlata to a statute which is coricerned with
custody. In addition, the proviso which would withhold credit in any
case in which the judge gtates in his judgment that he has already
taken presentence detention into account is eliminated because the
committes believes that full credit for custody should be recorded
automaticalljr, as a matter of administrative computidtion rather than
s matter of discretion. .

Amendment No. 17 provides an effective date provision to give the
courts and others 90 days in which to pregare whateyer procedures are
necessary to evaluate the stattite. In order to avoid the possibility of
giving prisoners who were previously sentenced double eredit for time
spent in custody prior to senténce, a proviso has been inserted re-

uiring credit to be recorded only as to sentence imposed on and after
the effective date.
Purrose

The purpose of S, 1357, as amended, is to revise existing bail
procedures in the courts of the United States including the courts
of the District of Columbia in order to assure that all persons, regard-
less of their financial status, shall not needlessly be detained pendin
their appearance to answer charges, to testify, or pending appeal,
when detention serves neither the ends of justice nor the public
interest. In addition, it will assure that persons convioted of erimes
will receive credit for time spent in custody prior to trial against
service of any sentence imposed by the court. ~Accordingly, the bill
amends chapter 207 of title 18, United States Code, by repealing the
present bail jumping section (sec. 3146) and inserting in liu thereof
seven new sections, numbered 3146 through 3152, It would further
amend ‘thie first paragraph of section 3568 of title 18, United States
Code, relating to the effective date of sentence and would muke
technical changes in seetions 3041, 3141, 3142, and 3143 of title 18
of the United States Code, ns well as the heading to chapter 207 nnd
the table of contents to part II of title 18, United States Code.

This legislation does not deal with the problem of the Ereveﬁtive
detention of the accused because of the possibility that his liberty
might endanger the public, eithier because of the possibility of the
commission of further -nets of violence by the accused during the
pre-trial period, or because of the fuct that he is ut large might result
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in the intimidation of witnesses or the destruction of evidence, It
must_be remembered that under American criminal jurisprudence
pretrial bail may not be used as a device to protect society from the
possible commission of additional crimes by the accused, While it is
true that the U.S. Constitution does not specifically grant a right to
bail, nevertheless, the eighth amendment states: “Fxcossive bail shall
not be required.” However, the Judiciary Act of 1789 provided that
‘“‘upon all arrests in criminal cases, bail shall be admitted, except
where the punishment may be death.”” It made bail in capital cuses
discrotionary, depending upon the nature and circumstances of the
offense and of the evidence and wsages of law. Obviously, the problem
of preventive detention is closely related to the problem of bail
reform. A solution goes beyond the scope of the present proposal
and involves ma’nir difficult and complex problems which require deep
study and analysis, The present problem of reform of existing bail
Eroceduras demands an immediate solution. It should not be delayed

y consideration of - the ciuestion of preventive detention, Conse-
‘quently, this legislation is limited to bail reform only.

Lreaistative HisTory

Senate Report 760, 89th Congress, first session, sets ‘forth the
legislative history of this propesal in the Senate of the United States

as follows:
Liaspamive HisTory

Since 1958 the Subcommitteo on Constitutional Rights hus
been engaged in a far-reaching investigation of the need to
safeguard the constitutional rights of Amerlean eitizens in'the
administration of eriititial justice. Apart from its continued
study of arrest, police detention, involuntary confessions,
discovery, venue, and thé right to counsel, the subcoinmitteo
has for several years focused its attention on existing Federal
bail procedures, As a result of this study, in May 1964,
Senator Ervin, chairman of the subcommitteo, introduced,
for himself and Senators Johnston, Williams of New Jersey,
Bayh, Douglas, Long of Missouri, Hruska, Fong, and Keat-
ing, three bills (S, 2838, S. 2839, and S. 2840) designed to
modify and improve Federal bail procedures. Following
the introduction of these bills, the subcommittee sought
comments on the bills from law professors, Federal and State
law enforcement officials, and other persons or groups inter-
ested in the administration of eriminal justice, Joint hear.
ings on the bills were held on August 4, 5, und 8, 1964, by the
Subcommittee on Constitutional Rights and the Subcom.
mittee on Improvements in Judicial Machinery. The bills
received strong stipport from the Department of Justice and
from virtunlly all-other persons and grotips involved with the
administration of eriminal justice,

Similar bills (S. 846, S. 647, and S, 648), cosponsored by
20 Senatrrs, were introduced by Senator Ervin on January
22, 1965, Senator Ervin stated at that time thut efforts
werg- being 1hade to develop an oninibus bail reform mens-
ure whish ‘would embody the substance of S. 646, S, 647,
and S, 648 with revisions and additions suggested by repre-
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sentatives of the Department of Justice and by other
witnesses who testified at the 1964 hearings.

~On March 4, 1065, Senator Ervin introduced, for hiniself
and 16 other Senators, the present omnibus bail reform
measures, S, 1367, As introduced, S. 1367 expanded the
provisions of S. 846, S, 647, and S, 648 in three thdin respeots:

First, It provided Federal courts with additional methods
of releasing persons ncoused of criminal offenses, S, 646
provided only for release on personnlrecognizanco and S, 648
provided fov relense ugon ‘degosit in the court of 10 percent
of the amount of bond set. S. 1357 set forth seven enumer-
ated methods of release and authorized ‘'any other restric-
tion which the judge may reasonably require to insure
appearatice ns required.”

Second. It provided for an appesl of release orders by per-
sons aggrieved by the release conditions imposed. No right
i’qnappenl velease orders was specifically stated in the earlier

ills,

Third. It provided credit for pretrinl confivéniéht agdinst
any fine imposed by the court as well as against any sen-
tence imFosed. 3. 647 provided only for oredit against

~vice of sentonce.

On June 15, 18, and 17, 19656, the Senate Subcominittee
on Constitutional Rights and the Senate Subcommittee on
Improyvements in Judicial Machinery, undér the chdritvgh-
ship of Senator Joseph D. Tydings, held joint hearings on
the four bills, S. 1357, S. 646, S. 647, and S, 648,

In the House of Representatives a nutnber of bills were introduced
to revise existing bail practices in courts of the United States, and
for other purposes. They were: H.R, 3576; H.R. 3577; H.R, 3578;
HR. 5023; H.R. 6271; HR, 6934, and H.R. 10195, The latter,
introduced by Congressman Celler, paralleled the proposal, S. 1357,
Hearings were held by a subcommittee on those proposals including
this proposal, S, 1357, _

In these hearings Members of the House and the Senate preserited
their views on these proposals, as did the Deputy Attorney General
of the United States, a representative of the American Bar Association
and other local bar associations, All of those witnesses favore
the enactment of this propossl, ineliiding the Chairman of the Com-
mitteo on Administration of Criminal Procedure of the Judicial
Conference of the United States,

The only opposition heard by the committes to this legislation
was that presented by bondsmen,

Upon completion of the hearings, the subcommittee, in executive
session, ordered veported to the full committee S, 1357, with amend-
ments, With the exception of one or two minor umenéments, which
were of a technical or clavifying nature, the full committeo ordered
the bill favorably reported.

GENERAL STATEMENT

Buil originated in medieval England as u device to free untried
prisoners, At the outset, sheriffs esercised their discretion to release
a prisoner on his own promise, o1 that' of an acegptable third party,
that Tre would appear for trial,  Usdar this system the surety had'in
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offect been a hostage who could be jailed in place of the fugitive from
justice. Later, this enforcement was relaxed, but the surety was
subject to the penalty of forfeiture of his prOperb‘y. Subsequently
sureties wore committed to forfeit promised sums of money in case of
failure to appear., .

Later, in the 13th century, the discretionary bail power of the sheriffs
was regulated by specifying which offenses were bailable and which
were not. Eventually, the sherifi’s bailing functions were transferred
to justices of the pencs. The exercise of their discretion in fixing bail
was based upon such factors as the nature of the charge, character of
the accused, and the weight of the evidence. The Bill of Rights in
1688 established protection against excessive bail. T'oday, in England,
the bail surety relationship continues to be a personal one, Under the
discretionary nature of bail the procedure is sufficiently flexible to
pormit denial in cases where the maglstrate belisves that the defend-
ant is likely to commit no offenses or tamper with the evidence if he
is released.

In the United States, bail practices and rights developed a different
pattern from that in England. The eighth amendment to the Con-
stitution of the United States states only that ‘Excessive bail shali
not be required,” Thus, there is no specifically granted right to bail.
Since the Judiclary Aot of 1789, however, Congress has provided.that
parsons shall be admitted to bail upon arrest in eriminal cases efcopt
where the punishtiient may be death, It also provided that bail is
discretionar.}; in capital cases depending upon the nature and ciroum-
stances of the offense and of the evidence and usages of law. The
practico of providing & private suvety who would personally gusrantee
to l{m:)duce his bailee proved inadequate. Eventually, the posting of
bail bocame the function of a professional bondsman tho in return
for a moriey prémium gudranteed the appearance of the defendant at
the time of trial. It wns also in this manner thiat the posting of bail
bonds became a commercial venture,

The exﬁerience of many yenrs of buil practices in the United States
became the subject of criticism in the 1920, Since then, the bail
procedures have been subject to incrensing criticism. Studies of the
administration of criminal justice huve shown that in many instances
thess procedures actually fuil to give proper protestion to the essential
rights of the accused. Tlie practice in admitting persons to bail which
places primary reliance on financial inducements ns the means to
assure the presence of thé nccused at the tithe of trinl seems to ignore
the fact that those defendants of-limited theans who are unuble to
secure the necessary bail are fuced with an impossible situntion.

Recently, the Attorney General’s Conimittee on Poverty and the
Administration of Criminal Justice Procedure submitted its report
where it made this conclusion:

The bail system administered in the Federal courts,
relying primarily on financial inducemnents to secure the
resence of the aceused at the trail, results in serious prob-
ems for defendants of limited means, imperils the effective
operdtion of the ndversary system, and mity even fuil to pro-
vide the most offective .deterrerice of nonuppearance by
acecused persons, _

The present system of monetary bail would be adequate if ol could
afford it. ‘I'he facts, however, nre to the comtrary, The rich man
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and the professional criminal readily raise bail regardless of the amount
But it is the poor man, Jacking sufficient funds, who remains incar-
cerated prior to trial. But the mere incarceration is not the only
avil effect of the monetary bail system, Studies have shown that
failure to release has other adverse effects upon the accused’s prepara-
tion for trial, retention of employment, relations with his family,
his attitude toward social justice, the outcome of the trial, and the
severity of the sentence, For example, in preparation for his tvlal,
the defendant who remains in iail does not have the same access to his
counsel as the man free on bail. He is limited in his ability to collect
witnesses for his defense. Often, he loses his employment, his family
may become the subjects of welfare payments, and in many instances
in the Federal systemn he becomes & financial bitrden to the Federal
Government in that the Federal Government reimburses local au-
thorities when a defendant is incarcerated in a local jail.

It is the opinion of your committee that the enactment of this legis-
lation will result in achieving the goal of eliminating the evils which
are inherent in a system predicated solely ugon monetary bail, It
will provide reforms that are long overdue and badly needed.

. The President of the United States, in his recent erime message to
the Congress, requested reform of the bail system, That messnge
stated as follows: :

Wo rust reform our bail system,

The administration of eriminal justice must be fair as well
as effective,

Whether a person, released aftor arrest, is likely to flee
before trial or endanger sociéty is not determined by the
woalth lie commands,  Yet all too 6ftén we imprison men for
woeks, months, and even years—before we give thém their
daﬁ in court—solely because they cannot afford bail.

ffactive law enforcement does not require such imprison-
ment.

The Judicial Conference of the United States hasrecommended this
legislation as indicated by & letter from the Administrative Office of
the U.S, Courts, dated October_5, 19656, which is attached hereto
and made a part of this report, kae.mse, the Dopartment of Justice
recommends enactment of this legislation in letters dated September §
1965, and March 21, 1966, both of which are attached heveto and
made a part of this report, ‘

SECTIONAL ANALYSIS

fsl%ctéo’x’r 1 merely states the title of the act ns the “Bail Reform Act
of 1986.
Section 2: This section states the purpose of the bill, which is to
1evise practices velating to bail to assure that all persons, regardless
of their financial 8tatus, shall not needlessly be detained pending their
appearance to answer charges, to testify, or pending appeal, when
detention serves neither the ends of justfce nor the public interest.
Section 3(a) relates to release in noncapital cases prior to trial.
It amen'ds chapter 207, title 18, United States Code, by striking out the
f)rese'nt Faderal bail jumiping statute—section 3146—and inserting in
jou thereof seven new sections, numbered sactionts 3146 to 3152, The




b2 DISTRICT OF COLUMBIA BAIL AGENQY

new section 3146 dprovides that any person ohar%ed with a noncapital
offenso as defined in the new section 3152 shall, at his appearance
. before a judicial officer, as defined in that same new section, be released
on his personal recognizance or upon the execution of an unsecured
a});l:]garapca bond, unless the judicial officer determines, in the exereise
of his discretion, upon & showing of good cause, that siich a release
will not reasonably assure the appearance of the acoused as required,
In such & caso, he shall then impose one or more of five additional
conditions of release, deemed reasonably necessary to assure the
appearance a8 required.

Under this subsection, release on one of the condlitions is required
unless it appears from the ndture of the'offense charged or'the acoused’s
record of previous failures to appear or flight to avoid prosecution, for
example, that such a release is inadvisablé under the citoumstances,
Only in those cases may the judicial officer then impose one or more of
the additional conditions of releass set forth in the act, thus giving
priority to nonfinatieldl conditions before considering the requirement
of financial sesurity. ' .

It should be noted that under this subsection (a) of seotion 3146,
the (i'udicial officer is required to consider ander o priority :J;‘i'stem’the
conditions in the order in which they are set forth in the bill, Under
this subsection, the conditions ‘are’(1) that the person may:be placed
in the custody of the designating organization or person agreeing to
supervise him, or (2) restriot travel, association, or place of abode
during the period of release; (3) rquire the execution of un appearance
bond in & specified amount and a déposit i the court in cash or
other security a sum not to exceed 10 9ﬁeregmt; of the amount of the
bond; (4) require the execution of a bail bond with sufficient solvent
sureties or the degosit of cash in lieu thersof, and (6) impose any other
condition deemed reasonably necessary to assure appearance as re-
quired, including a condition raquiring that the person return to
custody after specified hours, _

Under the amended version of sestion 3146(n), the sequence of
conditions has been rearranged so that release for specified hours has
been moved to the lowest priority so as to authorize judicial officers to
use it in appropridte cases only where the enumerated conditions of
release will not suffice. _ ,

‘Subsection (b) of this section enumerates factors to be considered
by the judicial officer in imposing conditions of release. Included in
these conditions are those now set forth in rule 46(c) of the Federal
Rules of Criminal Procedure, namely, nature and circumstances of
the offense charged, the weight of evidence against the accused, his
financial ability to give bail, and his character. However, this sub-
section adds additional ‘factors, namely, the accused’s family ties,
employment, financial resources, character and mental condition, his
length of residency in thie comitnunity and his record of appearance at
court proceedings, or of flight to avord prosecution of failure to nppear
in court. His record of prior convictions is also a factor to be

considered. ' _

- Seotion 3146(¢) relates to release orders. It provides that the
judicial officer authiorizing the release of any persons under conditions
specified in the bill shiall issue an oxder containing his statement of the
conditions imposed and shall ififorin the person of the penalties appli-
cable to vidlations of those conditions, and shall inform the person
that a warrant for arrest will issue iminediately upon violation.  This
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subsection does not require that the release order contain a statement
of evidence, .

Section 3146(d) relates to the review of release conditions, It
provides that u person for whom conditions of relense are imposed and
who Is still detained after 24 hours from the tirme of tlie relense hearing
because of his inability to meet the conditions, shall be entitled, upon
application, to have those conditions reviewed by the judicinl officer
who imposed them. Unless that release order Is amended xo us to
enable the person to obtuin his release, the judicial officer shall xet
forth in writing the reasons for requiring the conditions imposed,
In addition, if the person was ordered relensed on a condition which
required that he return to custody after specified hours he, too, shall,
upon application, be entitled to a review by the judicinl officer who
imposed that condition, Unless that requirement is removed und the
person is thereupon released upon another condition, the judicial
officer shall set forth in writing the reasons for continuing the
retiuiremenb.

f the judicial officer does not amend the relense order so thut the
acoused can be immedidtely released, he shull set forlh in wrlting the
svidence and fustors upon whidh his decision is based.

If the judicial officer who imposed the conditions of release is not
available, any g udicialofficer i the distifet May review such conditions,

Sectlon 3146(e) provides that a judicial officer ordering the release
of a R&r&on on any of the specified conditions in this section mn%r, at
any time, amend the order to tijose additional or different conditions,
Provision is made, however, that if the imposition, of different or
additional conditiony results in the detention of the accused as a result
of his inability to mest such conditions, then the provisions of sub-
section (d) of this section shall apply, namely, roview of the release
conditions. In addition, the same review is applied where the
release was for specified’ hours with ‘the requiremeiit to retuin to
custody. This provision does not require a hearing before ainending
a release order, nor does it requive that any amendiiigint result in the
release of the accused. It does, however, require that, if the inposi-
tion of additional or different conditions of relense result in the
detention of the aceused for more than 24 hours becnuse of his inability
to comply with such conditions, the judicial officer must amend the
release order to inciude a statement of his reasun for requiring the
conditions imposed. Under both sections 3146(d) and 3146(¢) no
additional hearing need be ordered if the judicivl officer does not deem
one to be necessary. 'The rights of the acewsed ure amply provided
for in section 3147, which provides for appeal of relense orders,

Seotion 3146(f) provides that the rules governing the admissibility
of evidence in courts of law do not apply in connection with orders
entered pursuant to this section, This permits the judiclal officer to
consider all available relevant facts in making his determination,

Section 3146(g) provides that nothing in this section shall be
construed to prevent the disposition of any case or class of cases by
forfeiture of collateral security where such disposition is authorized
by the court. The need for this provision is set forth in the Senate
Re c;{b 750, 89th Congress, Ist session, on pages 14 through 17,
as {ollows:
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Forfetture of collateral not qffected

As noted above, section 3152(2) defines “offense’” in such
a way as to include violations of the District of Columbia
Code, This has the effect of making the release procedures of
the bill applicable to all cases prosecuted in the Dlstriet of
Columbia court of general sesstons, This would include not
only the serious misdemeanors prosecuted by the U.S,
attorney’s office in the U.S. branch of the court of general
sessions, but also & large variety of minor offenses, such as
drunkeriness; disorderly conduct, and traffic offenses, prose-
cuted by the Corporation Counsel. This latter group, the
committee understands, runs into the tens of thousands of
cases each {ear. The overwhelming ma{ority of these cases
are currently disposed of eithér by forfeiture of collateral
security or by summary trials in the District of Columbia
branch of the court of general sessions. It was pointed ont
to the subcommittees by the Honorable Walter N. Tobriner
President of the Board of Commissioners of the District of
Columbia, and by Deputy Attorney General Clark in a
memorandum submitted for inclusion in-the record ‘of the
hearings, that the bill might b construéd té prohibit continti-
ation of the practice of forfelture of collateral in these cases.
It is clear, however, that the release provisions-of the bill,
which envislon investigation and verification of a number of
factors relevant to a proper bail dotermingtion, as well as the
possibility of several levels of judicial scrutinir of the determi-
nation, are neither necessary, nor feasible, in the wvast
majority of cases of this kind. )

ecognition is given to this fact in seotion 31464g), which

is_designed to permit the continued disposition of minor
offenses by forfeiture of collatersl seourity where such dis-
position is authorized by the court. Seotion 748‘:1) of title
11, District of Columbia Code, authorizes the defendant to
post collateral in lieu of posting a bond. No law or court
rule, however, expressly states that a forfeiture of such
collateral must result in dismissal of the eriminal charges.
Nevertheless, as a matter of practice in the court of genéral
sessions, in those cases in which cellateral is accepted, it is
understood that a forfeiture will not, be followed by further
netion against the defendant. Section 3146(g) is designed
to permit this procedure to comntinue, thus avoiding the
necessity for trials for minor offenders who wish to post and
forfeit collateral, while making the liberal release procedures
of the bill available to the rare defendant who desires to
contest a minor casé, ‘The bill is not intended to make the
disposition of minor cases by forfeiture of collateral less
desirable to future defendants than it is at present. De-
mands for hearings will; in the view of the committes, con-.
tinue to be rare, and thus the bill should not have the unde-
sirable result of further inundating the already overburdened
court of general sessions,
“Station-house batl" not affected

As indieated above, serious misdemeanors under the Dis-
trict of Columbia Cucle are proseouted by the U.S. attorney’s
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office in the U).S. branch of the court of general sessions,
While disposition of those cases by forfeiture of collateral is
legally possible under seotion 748(a) of title 11, District of
Columbia Code, the subcommittees have been told that the
court does not permit it. In these cases, bail must be set
and pretrinl release is now gained either by posting "station-
house bail” according to & set bond schedule administered
by the police at the station house immediately after arrest,
by posting a surety bond in court, or by being released on
recognizance by the cotirt. Cleariy, the Bail Reform Act
will have a significant effect on bail practices in these cases,
A consideration of the.volume of ¢ases involved indientes the
scopo of this effect and the nature of the problem which would
result were station-house bail to be prohibited.

In fiscal 1664, according to information given to the sub-
commiftées by the Department of Justice, nearly 14,000
cases were processed through the U.S. branch of the court.
In nearly all of these, bail was set, In about one-third of the
cases release was obtained at the station hduse by the posting
of money bail. Since S, 1357 would establish a release pro-
cedure under which preference would be given to novimone-
tary reledse, it is not entirely clear whether release on
station-house hail immediately following avrrest would be
still permissible. If it were not, thousands of defendants

bb

arrested at night would be requived to remain in jail over.

night until they could appear in court the next day, The
Committes agrees with Deputy Attorney General Clark that
this would be an unwarranted hardship which can be avoided
by the retention of relense on station-house bail and, accord-
ingly, recommends its retention for the present,

T'o accomplish this, section 3146(a) has been amended in
in the substitute bill to provide that the accused shall be
ordered relensed under the provisions of the bill “at his ap-
pearanco before a judicial officer.” T'his phrase is intended
to make it clear that the releaso provisions of section 3146 are
not to take effect until the a{]peamnce of the accused before a
judicinl officer; that is, until after the station-house phase of
the cuse, Hence, the police are not precluded by the bill
from continuing to release defendants ut the station house
upon the posting of money bail, '

The committee emphasizes that the considerations which
motivated reconmendation of 8. 13567, coupled with represen-
tations of the Department of Justice, persuade us that
station-house bail is an undesirable practice which should be
continued only until the court of general sessions can adjust
its procedures and practices so as to handle all cases under the
provisions of the bill,

Among the administrative reforms recommended by the
Department of Justice is the establishment of a night court
to dispose of the great volume of cuses which enter the judi-
cial system after the close of court each day, and thus obviate
the need for release on station-house bail.  Qther needed re-
forms cited by the Department include the appoititment of
assistant U.S, attorneys to handle the duties of analyzing the
background of defendants in order to n:sist the courts in mak-
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ing release determinations under the act. This function
would he substantislly aided if there were a permanent offi-
cial bail agency in the District of Columbia to accumulate
and verify relevant data. The committes, therefore, joins
the Department of Justice in recommending the establish-
‘ment of such an agency.

'The committes recognizes that, until the reforms noted
above are instituted, it is possible that the Bail Roform Act
will not be fully effective in the Distriet of Columbia, It is
felt, however, that the act will immediately improye the sys-
tem in many respects and that the protection of the com-
munity against dangerous or untrustworthy persons will in
no way be diminished by it. By compelling the acoumula-
tion of relevant data concerning the bailability of defendants,
the act will promote a more rational sflafmration of good risks
from bad, Finally, the committes believes that the act will
Serve as a,cata}frsb in bringing about fairer and more efficient
eriminal procedures in the District of Columbia.

It should be noted that the Department of Justice has
thoroughly considered the probléms noted above and has ad-
vised the conimitteo that, for the same reasons stated above,
the Départment “supports the inclusion in the Bail Reform
Act of 1965 of all cases prosecuted in the District of Columbia
court of general sessions.”

Seation 3147 relates to appeal from conditions of release,

Subsection (a) provides that a ‘)erson who is ordered detained or
who is released on a condition requiring him to return to custody after
specified hours is contihiiéd, after a review of his agp]ication, pitrsuant
to section 3146 (d) or (¢) by a [udioial officer, other than a judge of
the court having original jurisdiction over the offense with which he
is charged, or a judge of the U.S. Court of Appeals or a Justice of the
Supreme Court of the United States, may move the court having
original ﬁurisdiction over the offense with which he is charged to
amend the order. Provision is also made that such a motion shall
be determined promptly. Prompt determination as required in this
subsectiori means that such a motion shall be given Erioriby and that
determination shall be expedited in conformity with the underlying
{)ur{)ose of this legislat.ion, namely, that the accused shall not nead-
essly be detained pending bhis appearance to answer charges when
such detention serves neither the ends of justice nor the public in-
torest. This legislative intent also applies to the use of the word
“promptly” as contained in subsection ?b of this section,

Where conditions of release are imposed in the first instance by the
district court having original éurisdiobion over the offense with which
the acoused is charged, no motion to amend is necessary before taking
appeal to the appropriate a?pellate court. Nor is such a motion
‘necossary in those eases in which the conditions of release are imposed
in the first instance by a judge of the U.8. Court of Appeals or a
Justice of the Supreme Court of the United States.

Under subsection (b) of section 3147, where a person is detained
-after 51) o court has denied & motion under subseotion (a) to amend
an order imposing the condition or conditions of release, or (2) the
conditions of release have been imposed or amended by a judge
of & court having original jurisdiction over the offense charged,
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an appéal may be taken to the court having aﬁgellate jurisdiction
over such court. An order so appealed shall be affirmed if it is
supported by the proceedings below, This means by the statement
of evidence in the release order and the order of the trial court on
the accused’s motion to amend, If the order is not so supported,
the appellate court may remand the case for a further hearing, or may
itself, with or without a hearing to 11])x'oduoe.addif,ional evidence, order
gllzgeg?rgon released pursuant to the conditions set forth in section
a),

Section 3148 relates to release in capital cases or after convietion,
This section provides that persons acoused of capital offenses and
convioted persons awaiting sentencing, appeal or certiorari, shall be
troated in accordance with section 3148 unless the court or the jud¥e
has reason to believe that such a procedure will not reasonably
assure that the person will not flee or pose a danger to any other
porson-or to the communibg. The Herson acoused of capital offenses
or convicted may be orderod detained if the risk of flight or the danger
to a person or the community is believed to exist, or if it a&)pears that
the appeal is frivolous or taken merely for the purpose of delay.

This section treats those acoused of capital offenses and convicted
ersons differently from persons accused of noncapital offenses.
his section accordingly provides that such Eersons are J)resum tively

to be released under section 3146, but may be ordered detained if the
civoumstances indioate that release would not be advisable. Since
there is no absolute right to ball in capital cases nor in the cases of
convicted persons, the courts are empowered to elect to detain de-
fendants in such oases,

Section 3149 relates to the release of material witnesses, This
section vests authority in judicial officers to impose conditions of
release in the case of material witnesses whose presence cannot prac-
ticably be secured by use of a subpena, The material witness must
be one in a oriminal proceeding and if it is shown that it may become
impraocticable to so procurs his presence, a judicial officer is authorized
to impose conditions of release pusuant to sestion 3148, The showing
of materiality and impracticability shall be by affidavit, However
further provision is made that no material witness shall be dotained
because of his inqbiliit?v to comply with any of the conditions of release
imposed upon him if his testimony can be adequately secured by
deposition and that further detentlon is not necessary to prevent a
failure of jtustice. Release may be delayed, however, for & reasonable
period of time until the deposition of the witnesses can be taken pur-
suant to the Federal Rules of Criminal Procedure, speoifically, rule 15,

Seotion 3150 relates to penalties for failure to appear. It provides
that & person released uﬁmrsuant to chapter 207 of title 18, United
States Code, who willfully fails to appear before any court or judicial
officer as required, shall, in addition to any forfeiture of seourity given
as & pledge for his release, be fined not more than $5,000 or imprisoned
not more than 5 years, or both, if he was released on a charge con-
cerning a felony, or while he was awaiting sentence or pending appeal
or certiorarl, after the conviction of any such offense. If such person
was released in connection with & midemeanor charge, the peanalty
shall be not more than that provided for sych gnisdemeanor, In the
onse of & material witness, the pénalty is a fine of not more than
$1,000 or imprisonment of not more than 1 year, or both,
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Although the' provision authorizes courts to impose the maximum
penalty of a $5,000 fine, or imprisonment for § years, or both, upon
persons who fail to appear, as ordered, after ein%1 released , while
awaiting sentence or pending appeal or certiorari at the convietion of
any offense, including. misdemennors, it is contemplated that the
courts will exeroise disoretion in ftreating misdemeanants more
leniently than felons, :* . . o T :

. Section 8151 deals with-contempt and provides merely that this
chapter shall not be constried to interfere with or prevent the exercise
by any court of the United:States of its power to punish for contempt.

Section 3152 deals with definitions as contained in sections 3146~
3150, chapter 207. Subsection (1) defines thie term *judicial officer”
as used in those sections:to menn, unless otherwise indicated, any-
%ergson or court suthorized..pursuant to section 3041 of title 18,

nited States Code, or the Federal Rules.of Criminal Procedure, to
bail or otherwise release a person-before trial or sentencing or pending
an appeal in any coirt of the United States and any judge of the Dis-
trict of Columbia court of general sessions. '

Subsection (2): defines 'the term ‘‘offense’” to mean any criniinal
offense other than a trinl by court-martial, military commission, pro-
vost court; or any other military tribunal, which is in violation of an
act of Congress, L s R T
. Subsection: (b)-is a technical amendment of ‘the-analysis of chapter
207 of titlé 18; United States Code, so as to coiiform to°the new sections
as set forthin this=§roposal. * : . :

‘Section 4 -of the bill damends section 3568 of title 18 of the United
States Code in order to provide credit for time spent in custody.
Such a person shallreceive credit towird service of a sentence for an
days spent in custody in-connestion with the offense or aots for ihic
sontence was imposed,- This credit shall-be given by the Attornéy
General, - This'language requires.that credit be given for the ‘time
spent in ‘cwstody in connection with the charge or acts on which the
person -was arrested ‘or on which-he was sentenced; 'This will cover
the situation swhere -ae;;f)emon is arrested on a serious char%e but
convicted and sentenced later-for & lasser- offense, - It would also in-
clitde credit for time spent in State oustody on a charge which sub-
sequently evolves as a Federal offense, s .

Seetion -6 of the bill, in subsections (1) through (e), are minor
technical amendments to various sections of ‘title 18 of the United
States Code in order to conform the section headings-in the table of
lcrm_t-fmt_,s made by ‘the amendménts by sections 1 through 4 of the

egislation, . . . L
- 'Section 6 is a new section which provides that this:wet shall take
effect 00 dnys after the date of enaétment, and, further, provides that
the yrovisions of section 4 relating to:credit for'time spent in custody
311&1 be applicable only to sentences imposed on o after the effective
ate, .. ‘ . ~
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SePTEMBER 25, 1966,
Re S. 1357 and H,R. 10195, Bail Reform Act,
Hon, EMANUEL CELLER,
Chairmar, House Judiciary Conimitlee,
House of f?epresentatives, ashington, D.C.

Dgar Mg, CerLer; I am enclosing for your consideration a
comparison of the differences between S. 1357 as it passed the Senate
and H.R. 101956, I think the comparison is self-explanatory.

We. have no objection to most of the changes incorporated in
S, 1357. With respéct to paragraph 10, page 4, we prefor the House
version. With respeot to paragraph 11, we prefer the House version,
also, but the Senate Judicinry Committes made this change after
considering our point of view and under the circumstances we ac¢eept
the change and do not object. )
th“Eﬁldo bélieve that a genéral savings clause should be added to

e bill.

As you know, we are very much interested in the enactment of
this legislation at an early date. We are grateful for all that you
have done in this important area and certainly hope that your com-
mittee can take up and consider S, 1367 during this session,

Sincerely, :
. BAREFOOT SANDERS,
Assistant Députy Attorney GQeneral.

MEMORANDUM RE COMI"ARISON OF 8, 1367, A8 REPORTED BY THE SENATE
JUDICIARY COMMITTEBE, AND H.R, 10198

The significant differences between the Senate Judiciary Committée
version of the Bail Reform Act of 1966 and H.R. 10195 are as follows:

A. Changes necessitated by the inclusion %o&ww wnder the District
of Columbia Code which are iried in strict of Columbia court
of general sessions

‘1, S, 1387 (F.‘ 11, lines 8-9) contains the phrase *at his appsarance
before o judiclal oﬁicer” in discussing the stﬁge at which di acciiged
shall be releaséd under the procedures established by the act. The
quoted phrase is designed to insure the reténtion of station house
bail for misdemeanors under the District of Columbia Code tried in
the District of Columbia ¢ourt of general sessions by meking it clear
that the act does not become operative until the acdused is brought
before a judicial officer, Although the need to retain station house
bail was pointéd up'by the inclusion of District of Columbia Code
offerises tried in general sessions, it is also needed for felonies tried
in the U.S, district court and misdemednors under the United States

OrOd? itgried in goeneral sessions. H.R., 10195 contains no similar

pravision, . N

2. S, 1367 (p. 14, lines 16-19) provides that the pretrial release
procediires established by the act shall not be construed to prevent
the disposition of cases by forfolture of collatéral security where
such a ‘disposition is duthorized by court. This provision was added
to accommbodate the needs of the District of Columbia court of

general sessions, H,R, 10195 contains no similar proviston, N

3. 8. 1387 (p. 14, Jine 25, and p. 15, lines 3 and 10), in establishing
review procedives, uses the phrase “court having brigfn‘a’l utisdidtion
over the offense’” charged instead of the “district court'’, which is used

L
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in H.R, 10195. This change results from the inclusion of offenses
under the D.C. Codé which are tried in the court of general sessions.
. Itrecognizes that the court of genera) sessions, and not the U.S. distriot
~ court, is the appropriate court to conduct the initial review of bail
determinations relative to deferidants in the general sessions ¢ourt,
4. 8. 1357 (p. 18, lines 3-4) defines “offense’ as any ¢riminal offénse
“in violation of an Aot of Congress and * * * triable in any court
established by an Aot of Congress,” thus bringing all offenses tried
in the District of Columbia court of general sessions within the prrview
of the bill, This includes gases brought in the District of Columbla
branch, as well as all cases brought in the U.S. branch, H.R. 10195

contains no similar provision,

. B, Qeneral ohanges '

1, S. 1357 (p, 11, lines 14-22 and p. 12, lines 1~17) establishes a
priority for nonfinancisl conditions of release, as does H.R. 10195, but
goes further and establishes priorities within the two classes of release
—nonfinancial and financial. In addition, it permits release on recog-
nizance or unsecured appearance bond to be combined with release on
conditions when reasonable to assure appearance. H.R. 10195
contains no similar provisions, A

2. 8, 1867 (p, 12, lines 5-6) provides as & condition of release for
rolease during the ;{ay and return to custody at night, H.R. 10195
contains no similar provision.. - )

3. S. 1357 (p. 12, lines 16~17) containg a “‘eatchall”’ condition of
release which permits the imposition of any condition reasonably
nec?siépry to assure appearance. H.R. 10198 contains no similay
provigion, ,

4, 8.°1367 (p. 13, lines 4~56 and 7-9) reguires‘the ‘1u‘dical offtcer
authorizing an acoused’s release to issue an order stating the conditions
imposed and to advise the acoused that an arrest warrant will be issued
for a violation of a condition of release, H.R. 10185 contains no
similar provision, : )

5. S, 1367 (p. 18, lines 18-21) makes the imposition of daytime
release subject to review by the judicial officer imposing it. This is
similar to the.review afforded in both bills for detention resulting from
inability to meet & condition of release. Review is provided bf'y S.
1357 on the theory that deytime release-nighttime oustody is a form
of dention. H,R. 10195 contains no similar provision, since it does
not provide for daytime release. )

6. S. 1357 (p. 13, lines 23-24 and p. 14, lineg 1-2) provides that in
the event the })u_dicnal officer who imposed conditions of release is not
available to.review such conditions, any other judicial officer in the
disﬁop may conduct the review, H.R. 10195 contains no similar
provision, . S | :
.7, 8, 1367 (p. 14, sec, 3147(s)) does not contain a provision found in
H,R, 10105 (sec. 3148(a)), which requives that when & review of an
order of a judicial officer is made by a district court, it shall be made
by the court for the district in which theé judicial bﬂﬁce,r sits,

8..8. 1357 (p. 17, line 19), in deﬁninﬁ., the term ‘judicial officor,”
does not use the words “or court” in addition to ‘‘person,” as does
H.R. 10195, In addition, lines 22-24 include & judge of the Distriot
of Columbia court of general sessions in the definition of “judicial
officer.,”” This is necessary because such judges sit as committing
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magistrates for felonies to be tried in the U.S. District Court for the
Distriot of Columbia, H,R. 10195 contains no similar provision,

9. S. 1857 (p. 17, line 25 and p, 18, lines 1-2) contains a definition
of the torm “offense’” whioh is different from tliat contained in H,R.
10195 in that military offenses, such as those tried by. coirt-martial,
n}iliﬁary commission, ete., are excluded by S. 1357 from the purview
Q t B‘ﬂct. .

10, S, 1357 (p. 18, line 17) permits credit against sentence for any
days spent in custody in connection with the offense for which “sen-
tence was imposed,” as compared with H.R. 10195, page 8, line 3,
which also gives a convicted person credit against sentence for any
days spent In custody in connection with the offense for which “he
was arrested,” . :

11, S. 13587 (p, 18, lines 17-21 and p. 19, lines 1-3) contains & provi-
ston under which credit against fine will be given for days spent in
custody, H.R. 10195 contains no similar provision.

12. S, 1367 (p. 19, lines 3-8) provides that no evedit ngalnst sentence
or fine shall be given if the sentencing judge considers the days spent
by the defendant in dustody in arriving at the sentence and makes a
record of sich consideration,

13. 8. 1857 (pp. 19-20, sec, 5) contains a number of technical
amendments not contained in H.R, 10195, o

14, S, 13567 does not provide for an effective date. H.R. 10195,
sectlon 8, provides that the act is to take effect 30 days after the date
of its enactment. -

DEPARTMENT OF JUSTICE,
Orrice oF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., March 21, 1966,
Hon, EManust, CELLER, - ' :
Chairman, Commiltee on the Judiciary,
House of f?epresentatives, Washington, D.C.

DeaR MR, Cnamuaan: As I indicated durihg my. testimony on
S. 1357 and H.R. 10195, before Subcommittee No. 8 on March 9,
I am herewith transmitt’ihg a sebt of our proposed amendments to
S.1357. The amendments cover four subjeots: daytime release, credit
against sentences, effective date, and technical changes, If the
meaning or purpose of any of these is unclear, or if there'is any other
way in which we can be of assistance in enabling you to complete
action on this important legislation, please let me know.

With kind regards,

Sinderely,
: Raumsey CLARK,
Deputy Attorney General,

AMENDMENTS PROPOSED BY THE DEPARTMENT OF JUSTICE TO 8. 1357
Daytime release

1, On page 4 of 8. 1367, lines 5 and 6, delete condition No. (4) and
reword condition No. (7) to read: “inipose any-other condition deemed
reasonably necessary to assure appearance as required, including o
condition requiving that the person return to custody after daylight
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ho:itrs(g; Renumber conditions (5), (6), and (7) to read (4), (5),
an . +

2, On page 5, reword lines 18-22, beginning with “A person” and
ending with “is amended,” to read: "A person who is ordered released
on a condition which réquires that he return to custody after daylight
hours shall, upon application, be entitled to a review by the judicial
officer who imposed the condition. Unless the requirement is removed
and the person is thereupon released on another condition, the judicial
officer shall set forth in writing the reasons for continuing the
requirement,” : , : '

3. On page 6, reword lines 9-11, beginning with “condition number”,
to read: "a condition requiring him to return to custody after daylight
hours, the provisions of subsection (d) shall apgly_.”

4, On page 6, reword line 22 to read: “a condition requiring him to
return to custody after daylight hours is ¢continued, aftor”.

Credit against sentence

5. On page 10, lines 14~15, delete the words “Any such person shall
be given’ and substitute the words ‘“The Attorney General shall give

- any such person”,
6. On Ylage 10, line 16, after the word “offense”, insert the words
¢

‘“for which he was srrested or”, )
7. On page 10, line 17, insert & period after the word “imposed” and
delete the remainder of the section through the word “judgment’” on

page 11, line 8.
Effective date '

8. On page 12, add as a new seotion 6 the following: ‘“This Aot shall
take effect 80 days after the date on which it is enacted: Provided,
That the provisions of seotioni 4 shall be applicable only to sentences
imposed on or after the effective date.” ,

, Technical amendments

9, On page 9, line 19, after the word “person”, insert the words “or

court”, ,

10. On page 9, line 21, insert between the words “to” and “release”
the words “bail or otherwise”. )

11, On page 1, line 4, delete '10656" and substitute 1066,

ApminigrrATIivE OrricE or TE U.S, CourTs,
L Washington, D.C., Oclober 5, 1966,
Hon, EMANUEL OELLER, .
Chairman, Committee on the Judiciary,

House of Representatives, Washington, D.C.

Dear ConaressMan Crruer: This is in reply to your request of
March 23, 1965, for the views of the Judieial Conference of the United
States on H.R. 6271, a bill to authorize release on ‘a personal recogni-
zance of persons otherwise eligible for bail, to eredit time spent in
custody for lack of bail toward service of sentence, and to further
implement the constitutional right to bail. .

he purpose of this legislation is to improve present bail practices
and to correct certain defects therein. At its session on September
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22-23, 1965, the Judicial Conference voted to approve a substantially
similar bill fS. 1357) in the form in which it passed the Senate,
Sincerely, ‘
Wintiam E. FoLEy,
Deputy Director.

Cuanaes IN Existing Law

In compliance with clause 3 of rule XIIT of the House of Representa~
tives, there is printed below in roman existing law in which no ¢hange
is proposed by the bill as reported. Matter proposed to be stricken
by the bill as reported is enclosed in black brackets, New language
proposed by the bill as reported is printed in italie.

CHAPTER 207, TITLE 18, UNITED STATES CODE

[§ 3146, Jumping bail,

IiWhoever, having been admitted to bail for appearance before any
United States commissioner or court of the United States, inocurs a
forfeiture of the bail and willfully fails to swrender himself within
thirty days following the date of such forfeiture, shall, if the bail
was given in connection with a charge of felony or pending appeal or
certiorari after conviction of any offense, be fined not more than
$5,000 or imprisoned not more than five years, or both; or, if the bail
was given in conneotion with a charge of committing & misdemennor,
or for appearance as a witness, be fined not more than $1,000 or
imprisoned not more than one ﬁ"enr, or both,

Nothing in this section shall interfere with or prevent the exercise
by any court of the United States of its power t6 punish for contempt.]

§ 3146, Release in noncapital cases prior to trial.

(@) Any J:erson charged with an offense, other than an offense punish-
able by death, shall at his appearance before g judicial officer, be ordered
released pemfm trial on has g:ersonal recognizance or upon the execution
of an unsecured appearance bond in an amount specified by the judicial
officer, unless the oﬁcer determines, in the exeroise of his diseretion, that
such a release will not reasonably assure the appearance of the person as
required. When such a defermination is made, the judicial oﬁ&er shall,
either in leu of or in addition to the above methods of release, impose the
first of the following conditions of release which will reasonably assure
the appearance of the person for irial or, if no single condition gives that
assurance, any combination of the following conditlions:

(1) place the person in the custody of a designated person or
organizaiion agreeing to supervise him; .

(2) place restrictions on the travel, association, or place of abode
of the person during the period of release; .

(3) require_the execution of an appedrance bond in a specified
amount and the deposit in the registry 3{ the court, in cash or other
seourity as directed, of @ sum not to exeeed 10 per cenfum of the amount
of the bond, such rleposat to be returned upon the performance of the
conditions of release; ‘

(4), require the execution of o bail bond with suficient solvent
surelies, or the deposit of cash 1n liev. thereof; or
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(6) impose any other condition desmed reasonably necessary to
assure appearance as required, including a condition requiring that
the person return to custody after specified hours,

(b) In determining which conditions of release will reasonably assure
appearance, the judicial officer shall, on the basis of available information,
take into account the nature and circumstances of the cgfense charged,
the weight of the evidence against the accused, the acoused's Jamily lies,
employment, financial resources, character and mental condition, the
length of his residence in the community; Ms record of convictions, and his
record of appearance at court proceedings or of flight to avoid prosecution
or failure to.api)ear at court proceedings. )

¢) A judicial officer authorizing the release of a person under this
section shall issue_an appropriate order conlaining a statement of the
conditions imposed, if any, shall inform such person of the penallies
applicable to violations of the conditions of his selease and shall.advise him
t a’t a warrant for his arrest will be issued immediately upon any such
violation.

(d) A person for whom condilions of release are imposed and who
after 84 hours from the time of the release hearing continues to be detained
a8 @ result of his inability to meet the conditions of release, shall, upon
application, be entitled to have the conditions reviewed by the judicial
oﬂger who imposed them. Unless the conditions of release are amended
and the person s thereupon released, gzne(g_udwial officer shall set forth in
writing the reasons for requiring the conditions imposed. A person who
48 ordered released on a condition which requires that he return to custody
after speoified hours shall, upon application, be entitled to o review by the
Judicial officer who imposed the condition, Unless the requirement is
removed and the person is thereupon released on another condition, the
judicial officer shall set forth in writing the reasons for continuing the
requirement. In the event that the judicial officer who imposed conditions
of release 1s not avatlable, any other judicial officer in the district may
review such conditions. )

(¢) A judiciat officer ordering the release of o person on any condition
specified in this section may at any time amend Ms order to impose
addiziongl or different conditions of release: Provided, That, 1if the impo-
siton of such additional or different conditions resulls in the detention
of the person as a resuit of his inability to meet such conditions or in the
release of the person on a condition requring kim to return to eustody
after speoified hours, the provisions of subsection (d) shall apply.

(1) Inforination stated in, or offered in connection unth, any order
entered pursuant to this section need not conlg)rm to the rules pertaining
lo the admssibility of evidence in w court of law.

(9), Nothing contained in this section shall be construed to %event
the disposition of any case or class of cases by forfeiture of collateral
security where such disposition is authorized by the court. -

§ 3147, Appeal from conditions of release,

(#) A person who 13 detained, or whose reloass on a condition réquiring
him to return to custody aftér specified hours is continued, after review
of his application pursuant to section 83146(d) or section 3146(e) by a
Judicial officer, other than a judge of the court having o 'rinaéjurisdt‘ctzon ‘
over the offense with which ke is charged or a judge Z} a United Stlates
court of appeals or a Justice of the Supreme Court, may move the court
having orginal jurisdiction over the oj;nse with which he 1s charged to
amend the order,  Said motion shali be determined promptly.
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(b) In any case in which a person is detained after (1) a court denies
a motion under subsection (a) to amend an order 1mposing conditions of
release, or (2) conditions of release have been imposed or amended by a
Judge of the Court having'om#malyumdwtion over the offénse charged,
an appeal may be laken to the court having appellate jurisdiction over
suoh court. Any order so af ealed shall be affirmed if it is supported
by the proceedings below. _/p the order is not so supported, the court
mcbu remand the case for ¢ further hearing, or may, with or without
additional evidence, order the person released pursuant to section 3147(a).

The appeal skall be determined promplly.

§ 3148. Release in capital cases or after conviction,

A person gl Y who 1s charged with an offense punishable by death, or
(2) who has been convicled 0,7‘7 an offense and is either awaiting sentence or
has filed an appeal or a pelition for a writ of certiorari, shall be treated
in dccordance with the provisions of section 3146 unless the court or judge
has reason to believe that no one or more conditions of release will reason-
ably assure that the person will not flee or pose a 'dm:gr to any other
person or to the community, If such a risk of flight or danger is belicved
lo exist, or {f ¥ appears that an appeal is frivoloys or taken for dela
the fierson may be ordered detained. The provisions of section 814
shall not apply to persons desoribed in this section: Provided, That
other rights to judioial review of conditions of release or orders of detention
shall not be affected.

§ 3149, Release of material witnesses, .

If it appears by affidavit that the festimonwf a person is malerial in
ang; eriminal proceeding, and if 1t is shown that i may become impracti-
cable to secure his presence by subpoena, a judicial officer shall vmpose
conditions of release pursuant o section 8146. ~No material witness shall
be detained because of inability to comply with any condition of release
if the testimony of such witness can adequately be secured by deposition,
and further detention 4s not necessary to prevent a failure of justice.
Release may be delayed for a reasonable period J'?'/ time undil the C?osition
0 lhegdwimess can be taken pursuant to the Federal Rules of Criminal

racedure, ..

§ 3160, Penalties for failure to appear,

Whoever, having been released pursuant to this chapter, willfully fails
to appear before an‘%ecourt or judiial officer as required, shall, sq%ect to
the provisions of Federal Rules of Criminal Procedure, incur a
Jorfeiture of any seurity which was given or pledged for his release, and,
in addition, shall (1) if he was released in, connection with @ charge of
Jfelony, or while awatting sentence or pendm%aappeal or certiorary after
convietion of any offense, be fined not more than $6,000 or imprisoned
not more than 54years, or both, or (8) if he was released in connection with
a charge of nitsdemeanor, be fined not more than the mazimum provided
Jor such misdemeanor or imprisoned for not more than one year, or both,
or (3) if he was released for appearance as a material witness, shall be
{I}Zd not more than $1,000 or imprisoned for not more than one year, or

oth.

§ 3161. Contempt,

Nothing in this c.haJ)ter shall @nterfei*e with or prevent the exercise by
any court of the United Stales of its power to punish for contempt.
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§ 3162, Definitions,
As used in sections 3146-3160 of this chapter— . )

(1) The term ":,'uJicial officer'’ means, unless otherwise indicated,
any person or court authorized pursuant to section 8041 of this
title, or the Federal Rules of Criminal Procedure, to dail or otherwise
release a person before triad or sentencing or pending appeal in a
court of the United States, and any judge of the District of Columbia
court of general sessions; and .

(2) The term “‘offense’” means any criminal offense, other than
an offense triable court-inartial, military commission, provost
court, or other military {ribunal, which is in violation of an Act of
Congress and s triable in any court established by Act of Congress.

CHAPTER 207.—[BAIL] RELEASE
. * * * * ] L
[3146. Jumping bail.J
3146, Release sn noncapital cases prior {o trial,
8147, Appeal from conditions of release. .
Release in capilal cases or afler conviclion,
8148, Release of material wilnesses,
81560, Penalites for faslure lo appear.
8161, Contempt,
8168, Definitiona,

TITLE 18, SECTION 3568, UNITED STATES CODE

§ 3568, Effective date of sentence; credit for time in custody prior to
the imposition of sentence. .

The sentence of imprisériment 6f any person convicted of ‘an offense
Lin a court of the'United States] shall commence to fun from the date
on which such person'is recéived at the penitefitiary, reformatory, or
joil for'servicoof such seritence. [ Provided, That the Attorn‘ey General
shall give any such person credit toward service of his sentence for
any days spent in éustody phior to the imposition 6f sentence by the
sentencing court for want of ‘bail set for the offense under which
sentence was imposed where the statute requires the imposition of a
minimum mandatory sentence.] Zhe Atlorney Qeneral shall give any
such person credit toward sem‘cs‘-;{ his sentence for any days spent in
cusloay in connection with the offense or acls for which sentence was
imposed, As used in thig seetion, the term “offense” means any eriminal
offense, other than an offense trinble by court-martial, military commis-
ston, provost court, or other military tribunal, whick i3 in volation of
%ﬂ Act of Congress and 45 triable in any court established by Act of

ongress, , . .

{ any such.porson shall be committed to a jail or other place of
detention ‘to await transportation to'the place at whigh his sentence
is to be served, his sentence shall comrience to run from ‘the ddte on
which he is received at such Jail or other place of detention. _

[No sontence shall prescribe any other method of computing the

term.] oo . ) L
' PART II.—-CRIMINAL PROCEDURE
* % * * * ¥ .
0!2109, 8ev,
T Bl e c e e eibhtsancccccmasccmmsassccmamnanna
[287. Rgle:t!so .....................................................

* * * . * * *
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TITLE 18, SECTION 3041, UNITED STATES CODE

§ 3041, Power of courts and magistrates,

- Yor any offense against the United States, the offender may,
by any justice or judge of the United States, or Ey any United States
commissioner, or by any chancellor, judge of a supreme or superior
court, chief or first judge of common pleas, mayor of a city, justice
of the peace, or other magistrate, of any state where the offender
may be found; and at the expense of the United States, be arrested
and imprisoned, [or bailed] or released as provided in chapter 207 of
this title, as the case may be, for trial before such court of the United
States as by law has cognizance of the offense,

TITLE 18, SECTION 8141, UNITED STATES CODE

§ 3141, Power of courts and magistrates,

Bail may be taken by any court, judge, or magistrate authorized
to arrest and commit offenders, [[but in capital cases bail may be
taken on!sr bf & court of the United States having origitial or appel-
late jurisdiction in crimitiél ‘cases or bﬁ):]a. justice or judge thereof}
but only a court of the United Slates having original jurisdiction in
eriminal coses, or a justice or judge thereof, mg%:dmit to batl or otherwise
release a person charged with an offerise punishable by death.

TITLE 18, SECTION 8142, UNITED STATES CODE

§ 3142, Surrender by bail,

Any party charged with a criminal offense [and admitted to bailJ
who 18 released on the execution of an appearance bail bond with one or
more sureties, may, in vacation, be arrested by his surety, and deliv-
ered to the marshal or his deputy, and brought before any judge or
other officer having power to commit for such offense; and at the
request of such surety, the judge or other officer shall recomniit the
party so-srrested to the custody of the marshal, and indorse on the
recognizance, or certified copy thereof, the discharge and exonerstur
of such surety; and the person so committed shall be held in custody

until discharged by due course of law,-
TITLE 18, SECTION 3143, UNITED STATES CODE

§ 3143, Additional hail. _
When proof is made to any f'udge of the United States, or other

magistrate authorized to commit on criminal charges, that a person

reviously [admittéd to bail] released on the execution of an appearance
gait'bond with one or more sureties on any such charge is ahout to
abscond, and thiat his bail is insufficient, the judge or magistrate shall
require such person to give hetter security, or, for default thereof
cause him to be committed; and an order for his arrest may be indorse
on the former commitment, or a new warrant therefor may be issued,
by such judge or imagistrate, setting forth the cause thereof,
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(89th Cong,, 2d sens,, Houss of Representailves, Report No. 1858)
DISTRICT OF COLUMBIA BAIL AGENCY ACT

June 24, 1968.—~Committed to the Committeo of the Whisls House on the State
of the Unlon and ordered to bé printed

Mr, MoMillan, from the Committes on Distrlot of Columbia, submitted the
following report to accompany H.R. 15860

The Committee on the Distrlot of Columbla, to which was referred thie bitl
(H.R. 15860) to establish tho Distelot of Columbia Bail Agenoy, and for other
purposes, having considered the same, reports favorably thereon with an amend-
ment and recommends that the bill as amended do pass.

‘The amendiment is as follows: .
46};)%6 7, line 11, after the date "1866” insert the following: “(Publie Law 83~

Purrose or taE BILL

The Purpose of the bill is to alleviate some of the injustices and fnequities exist-
ing in the present finanolal bail t:fstem in tho Distriot of Columbia, by oreating
an independent fact-gathering-and-reporting Bail Agenoy to seoure data and Eto-
vide to any judiclal officor in the Distriat of Co!umbla‘ﬂas defined fn the bill)
roports contalning verified information concerning any Individual with respect to
whom 4 ball determination is to he made. - .

In additlon, the fact-finding Bail Agenoy will also make ts services availablo
upon request to the judges of the U.8. Court of Appeals for the Distriet of Columbia

rouit and to any Justice of the Suprome Court, whenever ball ponding appeal
begomes an issue, :

H.R. 15880 has as its hasle purpose the establishment of & system whereby
worthy defendants in orlminal oases, as well as’matorial witnesses In any oriminal
}Jroceeding. may have an orderly procedurc avallable to them and to the courts
or the determination of the preliminary question of bailability, amount of bail,
a?%g%hergietevant factors which are dally passed upon by the judges in the Distrlot
o umbla., :

Itis imﬁ:ortanb to emphasize the olear line which fs drawn in the bill botween the
duty of tho Bail Agenoy and the duty of the court. Tho Bail Agenoy, as a part
of its prearraignmont Investigation, will fnterview defendants, vorl%( facts, and
submit reports with or without recommondations to tho judiclal officers. But,
the bail declslon remains the exclusive provinco of the judicla%, who may accopt or
rojeot the report and recommendations; only the judlelal officet may determine
tho condltions of release to be imposed on $ho defendant.

As drafted and as réported by your Committes, this proposed Iegfslation is
designed to implemont the Ball Reform Aot of 1086, which was passed by the
House on June 7, 1006, and signed by the President on June 22, 1966 (P.L. 80-465).

BAOKGROUND

Many ball reforms have been proposed throughout the United States, secking
to foster the praotice of the releaso on porsonal re:mﬁnizance of an acoused porson
whero his ties to the community reasonably assure his presenco for trlal,

Aocording to information furnished to your Committeo, moro than 50 ox-

a

perimental ball projects ayo in operation.  Among suoh atates where such projeots
aro performing are the following: :

California Kontuoky Ohlo

Conneotlout Maryland Oklahoma

Colorado Massachusetts Pormsylvania

Delaware Missourl Toxas

Florida Now Jorsoy Utah

Georgla Now Moxico Woat Virginia

Iowa Now York Wisconsin

In 1062, tho Chief Judge of tho U.8. Court of Appeals for the Distrlot of Colum-
bia Cirouit, apﬁointe,d a Committeo on Bail Proﬁata which mado a study of the
bail system In tho Distriot of Columbla, That Committeo, working ih conﬁm tion
with the Distriot of Columbia Bar Association, Junior Bay Seotfo?, roported that
ita study showed that, In 1082, between 309 and 409 of the Distriot of Columbin
Jall population was composed of persons oit?wr nwnitf_ng {rinl or in'tho process of
triati) attild sentencing, and that of those awalting trial, 80 were eliglble for releaso
on batl,
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Translating this burden Into finanolal terms, the Bar Committes further
reportéd that the cost, in 1862, of mafntalning In tho Distriot of Columbia jail,
dfsfencgasl%tgo \3163 woro eligible for bond prior to or upon completion of trial, was
almos , 000, . .

In the Distriot of Columbia dufing 1963, 1,640 persons, or 80% of all defondants
charged with felonies, spent some time In detentlon batwaon arrest and final
disposition of their oases. Tho modian time spent in fail was 75 days. This doos
not include any time suoh defondants may have spent undergoing observation at
o hospital or mental institution, Many defondants who spont some time in de-
. tention woro ultimately able to post bond,

Prolonged detention, it was found, was not negessarily duo to orowdsd court
calondars, but ofton resutiod from deiays attendant to the making and oxeoution
of defendant's motions for continuance, soverance, and the lko,

Among its many recommendations, the Bar Comniitteo recommended that
a pilot {)rojaot, similar to tho %rg-trlal release program conducted by the Vera
Foundation in New York City, be established In the District of Columbla.

THE D.¢: BAIL PROJEOT

In May of 1963 the Judloial Conforence of the Distriet of Columbla Cirouit
adopted this recommendation and, througg_ fts Committec on Bail Problems,
proposed an exporimental projoot deslgned to covor oases whero the ball applicant
.appears to havo a stablo conngotion with tho community even In the absenco of the
. posting of security by & bondaman. In such oases, it was proposed, the relovant
aots would bo summarized, and such inforniatlon, together with a recommenda-
t!or&i o{ retleaso on personal recognizance, would be made available to the presiding
magistrate. .
As a result, the Ford Foundation granted funds ($65,000 for each yoar for
3 years) to tho Georgotown Univorsity Law Contér, whioh made possible tho
institution and operation of n three-ycar experimental program that is secheduled
to terminate in Septomber, 1966,
Orlginally, 'this experiment covered only felony oases. However, in August,
1965, the coverage was extended to misdemeanor oases,  Also, in 1984, tho oxpori-
ment's oporations were expanded to fnolude fact-investigation in cases involving

ball pending appeal.
HOW THE BAIL FROJECT WORKS

Under this experimont, acoused persons are being interviewed by staff mombers
immediately after bein brought hofore a committing maglatrate. Tho arresting
officors ate also intorviewed at this time, Thereafter, indopendont verifieation
of the Informatlon s sought from tho acoused’s relatlves, friends, employers
unions, welfare officials, clerg{, and the Hke. Tho accused’s eriminal record, it
any, inoluding Juvenila Court records, is obtalned. Finally, a brlef staff c¢on-
forenoo evaluates tho oase to determine whether a recommendation should bo
made that the acoused be released on personsl recognizance.

It should be stressed here that this decision is based on the community tles
of the accused, and not on the alleged faots of tho offenso. The latter are usuall
not known by the staff unless they were brought out at initial ?resentmon .
Neither the agoused nor any other contact is asked mattors portaining to the
faots of tho alleged offonse.

The importanco of this point is that the Chief Judge of tho D.C, Court of
Goneral Secsslons, in commenting upon the D.C, Ball Project, said that this oxperi-
ment has ?roduced somo vory good results, but voieed tho resorvation that {t is
necessary for the judges to rojeot tho recommendations for rolease upon personal
recognizance In'some cases because the faots of the offétisoc may make sugh rojec-
tlon In the public interest, regardless of tho personal data regarding the defendant,
In other words, tho Chief Judge is emphasizing what was sald at the outsot,
namoly, tho judiolal officer, in tho final anatysis, must alone exercise his disoretion
in detgrminlng conditions of releass, or whether there shall bo release of the
acoused, .

Recommendations for reloaso uc*wn xgomonal recognizance are submitted to tho
appropriate court or to the United States Commissioner.  The ontire groceduro is
conoluded in perfods of time ranging from the ssme day on which tho acoused
a geared inftially to a fow days aftor his initial appearance, depending upon tho
dm ?ullﬁes oncountered In obtaining necessary informatlon froin both private and
officlal sources. - ) . , .

U})«)n release, oach defondant is'advised by o member of the staff of the penalties
for fallure to appear for trlal. Also, certain follow-up procedures aro used to




70 DISTRICT'OF COLUMBIA BAIL AGENGY

assure tho return of the acoused for required court appearaunces, For example,
felony defendants are asked to tolephone the offico weekly, This ia not striotly
enforced, howover, This aervés as a' moans of notifylng defendants of requlired
court appearance. Also, the released defendants and relatives and friends who
havo agreed to acee!)b notification are notified in advance of required court
appearances and reminded of the penaltles for fallure to appear. )

RESULTS OF D.C. BAIL, PROJEOT

The following informatlon was furnished your Committee by the officers of
the D.C. Bail Projeot now in oporation, as toits opsrations to date:

Presont projeot data indicate that as of Juno 3,-1968, the Distriot of Columbia
Bail Projeot has made a total of 2,468 rocommendations for release on poraonal
bond, ‘Tho courts have followed approximately 856% of theso recommendations
with the result that 2,084 porsons have been released on their word that they
would return, Presontlf, over 97% of those released have appeared in court
as thoy J}romiaed. It i interesting to note that 47 of the 59 defaulters have beon
returned to oustody and 40 of theso wore rearrested in tho Washington, D.C. area.
a furttfw(; }nmﬁr of fnterest Is the fact that 50 faced misdemeanor charges at the

ma of default. .

While the criterla utilized by the projeot for determining whethk tho defondant
would roturn to court if released wero not primarily devised for any other pur-
pose, experlence has demonstrated that tho criterla are meaningful as well when
related to thosafety of the community, To illustrate, of tho 2,084 releages, 2.5%
wero oharged with serious subsetlluont offenses arlsing durlig the perlod of their
releases; 57 were charged with less serlous subsequont offenses; and 1.69% were
charged w 51 sitbsequent munielpal code offenses. It should bo noted, in this
connegtion, that while 179 of theése subsequont oharges romain' pending, 31%
wore dismlssed, nolled, or resulted in asquittals, ‘Tho remaining 529%, multeg
in tho following dispositiond: 69 convieted and glven Yrobatlonary sentonces;
439% convioted and Incarcerated; 2% convlioted and forfelted collateral,

Tim Aoting Diréotor, of the Offico of Criminal Justice, Department of Jiistico,
teatifled - in a gPoft ‘of the Prlgposed logislation, and partloularly as to tho expe-
‘rienchd of the pilot D,C. Ball Projeot stated as follows: I

“The Bail Project has proven to ho of great yalue to indivlduals, courts and
the adminlsteation of justico'genorally in o' District of Columbla. For the first
timo in this jurisdlotion, ft:has enabled & large number of persons to be released
‘on’ personal bond wheén, without a fact-finding project, they would elther have
romalned in’ jail ‘or been mago to suffer finane al-hardsﬁtp to ralgo a bondsman's
feo. A recoent réport indleated that in its first two years, nearly -76% of. thoe
Projeot’s recommendations for release without money bail wore honored. by
&udgﬂeﬁ 1in folopy cases, and 93% in misdemeanor cases, ‘This means that almost

100 porsons have been released becauso of information suppiled b‘v the Projeat.
We understand that the 3% defau Erato in Ball Projédt cases in less-than that
in bail bond cases, We also understand that charges of serlous criminal conduot
duriog ‘li:-erloda of pretrial release have shown a similarly low rato: Ball Project
reports indicate that less than 2,89 of persons roleased on its recommendation
havé been so charged, and that a majority of the charges disposed of to date
have beon dismisaed. o

“The profect enables many persons to secure thelr liberty; rotatn thelr jobs; pre-
paro their defense and maintain family re_la,t,ionshlin., Its cost savinga to the
community from eliminating unnecessary retention in the D.C, jail run to many
thousands of dolars, Our. court system is able to make more meaningful de-
ofsfons because they ocan be based on Information not previously available.
Theso reqults olearly demonstrate the desirability of establlshing the Projeot as
a permanent Independent agonoy in the Distriot of Columbla.”

PROVISIONS OF THil BILL

Seotion 1 names the Aot, . .. ,
Seotfon 2 creates the Distriot of Colimbla Bail Agenoﬂ. , y
provides the following definitions: “Judiclal officer” is defined as

. Seotfon 3 [ !
tho Supreme Court of the United States, the Uaited States Court of Appeals
e o oy ot Tha etk of S, Gourt of fboosle

W Distrlat of Colq'@bi_aﬁcmq‘mt, fatrlg ]
Utifted 8tates Distriot Court for the Dlatriot of Coliimbla, the Distejet of Co-
bR Rbla bt only itk reaneot Lo ptocssdings uher Rostlon 111808 of ths

W\ Q. G only with respeo . proceadlr under. i on: 11-
g.(}. Code)‘dr‘any‘jﬂstlce‘or fu%ege of slﬁah eourtegosr 8 Uniled tates éommissionur.
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“Bail determination” means any order by a judicial officer respooting the
terms and conditions of rolease Jinoluding any order setting the amount of hall
bond or any other kind of secu t{ given to assure a% rance In court) of (A)
any person arrested in the Distriot of Columbla, or { ﬁny material witness in
?ny crimingllhproceedilng in any of tie oduiris reforred to above, for trial or sentenc-
ng or pendlng a '

eotml 4 prop,dee that the Bafl Agenoy éstablished by the bill i required,
“oxoopt when' limpracticablo”, to interview persons detalned pursuant to law or
charged with offenses In tho Distriot of Columbla, who aro to appear before a
- U8 Commisslongr or whose cases aroso in or are before any coutt specified in
the bill. The Agonoy Is to independently verlfy information obtained from such
interview, secure the person’s prior eriminal récord froim tho Metropolitan Polleo
Dega;tment, and’'prepare a written roport of suoh information for subimission .
to thé appropriate judlelal officer. The Agoney I3 authorized to presont such
ropjort to the appropriate judiclal officer, with or without a recommendation
for rolease on onal rocognizance, personal bond, or other nonfinapclal con-
ditfon, but without any other recommendation, Tt must also provido coples
of such report to the United States Attorney, to the Corpon‘tlon Counsel (if
portinont), and to counsel for the person who is the subjeot of tho réport, Tho
roport must at least inclide fnformation concerning the person accused, his
family, his community tles, residence, employment, and prior oriminal record, I

any,

"l"he information containéd 'fn tho Agenoy's files, presentod in its report, or
divulged durln‘% the courac of aniv hearlng, 8 to bo used only for the purpose of a
bail determination and Is Yo be otherwise confidential. 1t cannot be mado subjeot
to coutt process for uge In any 6ther proceeding. e

Sedtlon b provides that tho Ageridy s to furiotion under thie authorlty and bo
responsible to a fiye-member oxeoutlvé committee consisting of the respoctive
ohfof judges of the’ United States Court of Ag)pea!s for tho Distriet of Columbin
Clrowit, the Unitcd States Distriot Court, for t ejP_I.g tiot of Columbia, the District
of Columbla Court of Appeals, tha Distelet of Co u’i_n ja-Court of Goneral Bessions,
and a fifth membeor to bo selogted by the fouir ohiof judges. . _

Sections 6 dnd 7 ‘provide for tho ap%olntment of a Direotor of tho Aﬁenoy
selooted bgv tho oxeoutivo committeo (whose componsation may not oxcee that
of & G8-1 Empioyeez and for thé omploymorit of agenoy personnel, o

Seotion 8 of tho bil Are?ulres tho su ml‘;s lon to the Congress and to tho Adrain-
Istrative Offico of tho United Btates Courls of a roport on the Agonoy’s activitics,

Seotfon 0 authorlzes tho appropriation of such sums as may ho required for the
operation of the Agenoy, to be dlshursed by the Administrativo Office of the

nited States Courls, ﬁudget estimates for the Agency are to be prepared by
the Dircotor of the Agonoy, and are subjeot to tho approval of tho oxecutive
committeo of the Agenaoy. :

Seotion 10 states that tho Bail Reform Aot of 1066 (Pyblio Law 80-466) shall
r{u)pply to ané ?orson dotalned pursuant to law or oharged with an offenso in the

{striot of Columblfa, Your committeo wishes to mako olear it Is tho intent of
the Congress that the provislons of the Federal Bail Reform Aot, approved
June 22, 1066, aro fuily asllplicablo to any porson dotained pursuanf. to law or
oharged with an offenso in the Distriot of Columbia, )

Ugon the recommondation and request of tho Chief Judge of the Juvenilo Court
of the Distrlet of Columbla,. your Committee included that Court within the
terms of H.R. 16880 (seo. 3), but only with respeot to oriminal non-support cases

"under D.C, Codo 11-5586, .

EBTIMATED COSTS OF LEGISLATION

According to testlmOg before your Comitnittes, tho estimatod annual dosts of
the ‘operatfon of the DU, Bail Agenoy, based upon the o;:)perlence to date in the
exporimental projeot, will bo betweén $95,000 and $120,000, depending upo
the slze of the staff ultimately required and the office space and equipment whie
may be needed, . ,

. ESTIMATRD BAVINGS FPROM THE LEOIBLATION

A moro obvious henofit of the enaotmont of this logislation will be to romedy
in part ono of tho many staggering problems confronting the community under
the presont financlal bail systom, viz, the tremendous burden glnced on the
Distriot of Columhia Jafl by the pretrial inoarceration of defendants and the
resulting cost of mafntaining the large number of people who must languish in
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19,[[ prior to trial beoause they lack tho funds for a bond premium. In addition,
here are other costs, such as welfare exponses nnd loss of wages, which may be in-
volved with pretrial inoarceration of large numbers who oannot afford bond

romlums, e

P Acoording to testiniony before your Gaimmpittes, s comparative study of persons
released on bond in 1063 before the projeot began oporations, with persons re-
leased on bond In 19856 when the ro{oot.was at maximim oporating caspﬂolta'
has revedled that as n result of the Bail Projeot’s operations in 1965 over $60,0 8
has been saved in {nll_ dosta of the D.C, Jail and in wolfare costs. These jail cost
savings pertain t¢ the projectod number of people who, if not released on personal
bond, would have been required to stay in jail for an over-all ?vomgg of 47,167
man-days, The welfare costs portain to the oxpenditures that tho Wolfare
Departinent would have. oxpended in opseg where the supporting head of the
housohold would havé beén Indarcerated. In addition, tho cost study reveals
that the Depattmoent of Correotions would have expended over $12,000 in trans-
porting fréin the jaii to the coiirts and baok the gersons who were released as o
result of Bail Projest operations in 1985 and who, but for this personal bond
release, woild have been {noarcerated. . _

Thé preliminary result of the oosgoof detention study condusted by tho D.C,
Bail Progoot roveals that over $72,000 in jall and othor related. costs wore saved
by the District of Colurabia as a result of thie Bail Project’s oxperimental oporation
during tho year 1965, Piojecting tho jail costs alone it is estimated that with
operation capaocity ideatical to that in 1065, the Bail Progeot would savo in 1967
a total of over $61,000, The inoreaso, of course, is atiributed to tho curront
trond of rising jail conts, .

Another aspect of this cost of detontion study has been to projeot on the basls
of the Prmzen_t%J operation of tho projéct the mlj-ll,nﬁe whioh would [huro to the Dls-
triot of Columbla Government should this bill, like tho Bail Reform Act of 1066
(P.L. 83-405), bo enaotod into law. Assuming that theso two atatutes would in-
oroaso the numbior of porsonal bond and other nonfinanolal conditional releases by
at least one-fourth of those still incarcorated who cannot presontly qualify under
the project's oxgoﬂ]gdenta_t oriteria or afford the price of a bond premlur, it is
esti&mtled that the District of Columbla will savo almost $110,000 por year In {all
costs alone,

BENDORBEMENT OF LEQISLATION

The President of tho United States, In his sgeolal messago to Congress against
orimo, in his firat-stage recommendations to onhanco justice in our courts—calling
for immediate action—proposed as follows:

" We musl reform our bail systein,

“Thoe administration of offmiiial justice must bo fair as well as offeotive,

"Whother a porson, reloased after arrest, fs likely to fleo boeforo trlal or ondanger
goolety i8 not determined by the wealth ho commands. Yet all too often we im-
prison men for weoks, months, and oven years—before we glve thom thelr day in
court—zolely bacauge thoy cannot afford bail,

“Effestive law onforcoment does not require auch imprisonmont. ,

“To correct this injustice, I urge the Congress lo complele aclion on thecpendlqg
Fbec{irﬂl Bail itgﬁorm Actand to give favorable conaideralion lo the Disiriet of Columbia

afl Agency bill,

"Thgso rgeasures will insure falrness. They will provido an enlightened modeol
for thoso States and communities which have not alroady undertaken ball reform.’’

HEARING

A full hearing was held by Subecommitteo No. 5§ of your Committeo on H.R,
15086 (tho orlginal bill) on Juno 8, 1088, at which timo its onactmoent was urged
by all witnesses prosont. Judge John A, Danaher of tho United States Court of
Appeals for tho Distriot of Columbia Cireult, who ohaired the Committee on Ball
Problems of the Judlofal Conferenco of tho Distrlot of Columbia Cirouit, presonted
tho sug 1t of the Judleial Conferoncs which unanimously approved tho proposed
legislation at its rocont annual meeting attended by all the judges of the U.S.
g?urtitof Appeals, and of the U.8, Diatrict Court for tho Distriot of Columbia

roult,
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Favorablo recommendations were also presonted on behalf of the Chief Judges
of tho District of Columbia Court of Apgeals of the Distriot of Columbla Court
of General Seaslons, and of the Juvenlle Court, as well ag tho U.5, Dopartment of
Justico, and the Preslident's Commission on Orfmo in tho Distriot of Columbia,

Represontatives of tho Bar Assoclation of the Distriet of Columbia; the U.8,
Attornoy for the District of Columbia; officors of the Distriot of Columbia Bail
Projoct; and the Assistant Corporation Counsel of tho Distriet of Columbla, all
suppotted the legislation and presonted hclfaful amendments which thio Committee
adopted before introdueing tho present bill.

CONCLUSION

Your Committee, in thoe light of tho foregoing, urges the immediato enactmont
of H,R, 15860, as roported, O







